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FOREWORD 


The  general  objective  of  the  Conference  was  to 
provide  a  multi-disciplinary  consultative  forum  for  a 
critical  review  of  the  contemporary  pre-trial  criminal 
process  in  Canada,  including  an  examination  of  various 
problems  with  respect  to  laying  the  charge,  pre-trial 
discovery,  witness  and  juror  abuse,  and  delay  and/or 
inefficiency  in  the  process  itself.  If  the  stated  objective 
was  met,  it  was  due  largely  to  the  genuine  interest  of  the 
participants  and  their  continuing  commitment  to  improving 
the   present    law    and    procedures. 

Special  appreciation  is  expressed  to  The  Honourable 
Ron  Basford,  Minister  of  Justice,  for  his  attendance  at  the 
meeting  and  his  avid  interest  in  it,  as  well  as  for  his 
gracious  dinner;  to  the  group  leaders  and  rapporteurs  for 
their  skilful  contribution  —  they  were  a  key  to  the 
success  of  the  meeting;  to  the  Ministry  of  the  Solicitor 
General  for  its  general  assistance  and,  more  particularly, 
for  defraying  the  expenses  relating  to  the  attendance  of 
many  police  officers;  to  the  Canadian  Intergovernmental 
Conference    Secretariat    for    administrative    assistance    and 
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very  considerable  organizational  and  logistical  support  and 
for  providing  the  excellent  facilities  of  the  Conference 
Centre  in  Ottawa;  and  to  the  Department  of  the  Secretary  of 
State  for  its  assistance  in  translation  and  simultaneous 
interpretation  services. 

We  also  wish  to  acknowledge  the  valuable  observa- 
tions, in  correspondence  and  otherwise,  of  so  many  in  the 
law  and  law  enforcement  professions,  whose  willingness  to 
resolve  the  many  problems  in  the  pre-trial  aspect  of  the 
criminal  justice  system  ultimately  assured  the  success  of 
the  Conference. 

Mention  should  also  be  made  of  the  members  of  the 
working  press  who  were  in  attendance  and  helped  stimulate 
public  awareness  and  interest  in  the  Conference. 

Finally,  we  would  like  to  extend  our  deep  apprecia- 
tion to  the  several  members  of  the  research  and  administra- 
tive support  staff  of  the  Law  Reform  Commission  of  Canada 
who  did  a  superb  job  in  structuring  and  organizing  the 
conference. 
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Throughout  this  enterprise,  the  organizers  sought  to 
economize  and  make  the  most  efficient  use  of  the  time  which 
many  lay  persons  and  professionals  generously  set  aside  to 
study  the  issues  the  Conference  touched  upon.  Consistent 
with  that  aim,  this  Conference  Report  has  been  rigorously 
limited  to  a  reasonably  short  length  without  sacrificing 
either  context  or  substance.  It  is  hoped  that  it  will  be 
useful  to  its  readers  and  that  they  will  in  effect  continue 
the  work  of  the  Conference,  using  it  as  a  springboard  for 
further  comments  and  possible  change  in  their  particular 
regions.  In  that  regard,  the  Law  Reform  Commission  of 
Canada  will  certainly  endeavour  to  cooperate  fully  in  any 
follow-up  activity  on  a  local  or  regional  basis  which  may, 
from  time  to  time,  be  contemplated  by  Conference 
participants  or  colleagues,  whether  it  be  in  the  form  of 
small  conferences  or  in  the  initiation  of  informational 
exchange    on    pilot    projects    or    otherwise. 


Jean  Côté 

Conference  Secretary  and 

Chairman  of  the  Organizing 

Committee 
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I  INTRODUCTION 

The  Working  Conference  sponsored  by  the  Law  Reform 
Commission  of  Canada,  with  the  assistance  of  the  Canadian 
Intergovernmental  Conference  Secretariat,  was  held  in  Ottawa 
on  March  23-24,  1977.  The  Conference,  with  the  theme 
"Preparing  for  Trial",  was  designed  to  consider  several 
current  problems  in  the  pre-trial  phase  of  the  Canadian 
criminal  justice  system.  (The  Conference  Agenda  may  be 
found    at    Appendix    1.) 

Pre-trial  procedure  had  been  under  review  at  the 
Commission  for  a  number  of  years,  resulting  in  the 
publication  of  a  number  of  documents  and  working  papers. 
Ordinarily,  the  next  step  would  have  been  to  proceed 
directly  with  a  report  to  Parliament.  However,  because  of 
the  nature  of  the  problems  involved,  the  great  differences 
in  the  practices  and  procedures  followed  in  various  parts  of 
the  country,  as  well  as  a  relative  dearth  of  accurate 
information,  the  Commission  decided  to  hold  a  Working 
Conference,  which  would  bring  together  the  principal  actors 
in    the    system:       the    judges,     lawyers,    police    officers    and 
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administrators  who,  in  effect,  operate  the  system  on  a 
day-to-day  basis.  Because  the  general  public,  in  the  form 
of  witnesses,  jurors  and  defendants,  has  a  vital  stake  in 
the  form  and  content  of  the  system,  representatives  of  the 
public   were    invited. 

Participants  were  asked  to  attend  the  Conference 
either  because  they  had  an  interest  in,  or  a  familiarity  or 
expertise  with,  one  or  several  of  the  problem  areas  under 
discussion  and,  importantly,  to  provide  needed  additional 
input  for  the  ultimate  preparation  of  the  Commission's  final 
report  on  pre-trial  procedures  to  be  presented  to  Parlia- 
ment. Moreover,  with  respect  to  the  "operators"  of  the 
system,  it  was  felt  that  not  only  could  they  offer  sound 
advice,  but  in  many  cases  would  be  in  positions  in  which 
they   could,    in    some   way,    encourage  movement    toward    reform. 

Identifying  data  for  all  persons  attending  the 
Conference  is  found  at  Appendix  2.  Additionally,  lists 
reflecting  the  participants  working  as  groups  in  the 
Specialized  and  Multi-disciplinary  Workshops  are  referenced 
at   Appendix    12    (Other    Documents)     (a)    and    (b)    respectively. 


II   THE  CONFERENCE  PROCEEDINGS 


An  Overview 


The  Honourable  Ron  Basford,  Q.C.,  Minister  of 
Justice,  opened  the  Conference  with  a  welcoming  address, 
followed  by  Mr.  Justice  Antonio  Lamer,  Chairman  of  the  Law 
Reform  Commission  of  Canada  and  of  the  Conference,  who 
presented  his  opening  remarks  and  set  the  stage  for  the 
following    days. 

Participants  were  then  divided  into  eight  multi- 
disciplinary  groups,  each  comprised  of  about  twenty 
individuals,  including  judges,  police  officers.  Crown  and 
defence  counsel  and  members  of  the  general  public.  Some 
workshops  enjoyed  representation  from  the  academic  community 
and  court  administration.  The  workshops  convened  during  the 
first  day  to  identify  problems  and  discuss  approaches  for 
their  solution.  A  multi-disciplinary  approach  in  the 
workshop  setting  elicited  the  various  perspectives  of  the 
participants  and  helped  them  better  appreciate  the  diverse 
points   of   view.      The    Commission    felt,    generally    speaking. 
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that  there  was  too  little  opportunity  for  this  type  of 
interaction  in  the  ordinary  course  of  events. 

Preparatory  to  these  workshops,  workshop  leaders  had 
exchanges  on  two  occasions.  Communications  from  partici- 
pants concerning  matters  which  they  wished  discussed  at  the 
Conference  were  reviewed,  and  a  general  format  was  devised 
for  conducting  these  workshops.  A  number  of  workshop 
leaders  contacted  individuals  in  their  group  with  a  view  to 
having  them  lead  discussion  on  specific  issues  at  the  time 
the  workshops  were  held. 

The  first  evening  of  the  Conference  was  devoted  to  a 
panel  discussion  on  existing  pre-trial  projects.  The 
panelists  outlined  some  of  the  novel  approaches  that  were 
being  voluntarily  taken  at  several  centres  in  Canada  to 
improve  the  pre-trial  criminal  process.  The  panel  members 
gained  a  better  perspective  to  the  problems  discussed  in 
earlier  sessions  and  provided  a  critical  examination  of  some 
of  the  steps  being  taken  towards  reform,  in  particular  the 
Ottawa  pro  forma  project. 

The  second  morning  session  was  devoted  to  Specialized 
Workshops,  in  which  participants  were  divided  into  the 
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following  groups:  judges,  police  officers.  Crown  and 
defence  counsel  and  members  of  the  general  public.  Having 
had  the  benefit  of  the  earlier  mu 1 t i - d i s c i p 1 i n a r y 
experience,  these  groups  were  then  asked  to  consider  key 
problems  and,  more  particularly,  to  make  recommendations  for 
reform  and  the  manner  in  which  it  should  be  implemented. 

Following  these  Specialized  V/ork  shops  a  plenary 
session  was  held  to  receive  and  review  the  reports  issued  by 
the  workshops.  Time  did  not  permit  for  the  submission  and 
ultimate  review  on  an  individual  basis  of  the  eight  reports 
from  the  multi-disciplinary  workshops.  However,  a  synthesis, 
of  these  papers  was  made  and  translated  the  night  of  March 
23  for  distribution  prior  to  the  plenary.  Following 
discussion  of  this  synthesis,  similar  talks  were  held  on 
each  of  the  specialized  workshop  reports. 

The  final  plenary  session  of  the  Conference  was 
entitled  "Where  Do  We  Go  from  Here?"  During  that  session, 
proposals  and  commitments  were  elicited  for  concrete  steps 
to  be  taken  on  the  path  to  reform. 
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III     PLENARY  SESSION 


(March  23,  1977) 


The  Honourable  Ron  Basford,  Q.C.,  Minister  of 
Justice,  welcomed  the  Conference  with  some  thoughtful  and 
rather  challenging  remarks.  Commending  the  Law  Reform 
Commission  of  Canada  and  particularly  its  Chairman,  Mr. 
Justice  Antonio  Lamer,  for  the  Conference  initiative,  the 
Minister  of  Justice  suggested  that  the  most  pressing  problem 
in  today's  legal  system  is  nothing  less  than  the  very 
quality  of  justice  being  afforded  to  all  those  who,  either 
as  accused  or  witnesses,  come  before  the  courts.  Because 
the  legal  profession  enjoys  a  virtual  monopoly  over  legal 
services,  "(t)he  public  at  large  has  the  right  to  look  to  us 
for  assurances  that  the  criminal  justice  system  is  both 
credible  and  fair".  The  Minister  expressed  encouragement  in 
the  fact  that  each  component  of  the  criminal  justice  system 
--  judges.  Crown  attorneys,  defence  counsel,  government 
officials,  police  officers  and  laymen  --  recognized  their 
special  responsibility  by  setting  aside  two  days  to  bring 
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their  particular  experience  and  perspective  to  the  common 
effort  to  improve  the  justice  system. 

Quality  in  the  criminal  justice  system,  Mr.  Basford 
said,  is  not  simply  a  righteous  goal  but  "(i)t  must  be  the 
uppermost  objective  in  the  minds  of  each  one  of  us,  whatever 
our  different  roles  in  the  administration  of  the  system". 
The  focus  of  the  Minister's  presentation  then  turned  to 
court  delays  as  a  phenomenon  which,  he  submitted,  "is 
seriously  putting  into  jeopardy  the  proper  functioning  of 
our  judicial  apparatus".  He  continued:  "(T)he  time  between 
the  arrest  of  an  accused  and  his  trial  is  often  far  too 
long.  These  long  delays  bring  the  administration  of  justice 
into  disrepute.  (...)  Court  delay  is  a  problem  which 
ultimately  affects  the  very  essence  of  the  system  --  the 
attainment  of  truth  and  justice". 

Mr.  Basford  then  made  reference  to  what  he  termed 
"an  excellent  working  paper",  prepared  at  his  instance  by 
the  Law  Reform  Commission,  which  was  considered  by  the 
Minister  and  his  provincial  counterparts  at  a  Vancouver 
meeting  in  June,  1976,  where  it  was  agreed  that  any  major 
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change  in  court  procedures  would  be  protective  of  tradi- 
tional rights  for  the  accused.  Several  provinces  are 
presently  implementing  voluntary  schemes  providing  for  the 
pre-trial  disclosure  of  Crown  evidence,  thus  reducing  the 
need  to  call  witnesses  and  encouraging  the  admission  of 
facts.  "These  are  excellent  initiatives",  the  Minister 
underlined,  but  he  added  "(t)his  is  no  time  to  be 
complacent" . 

The  Minister  recognized  that  Canada  has  been  very 
conservative  in  Criminal  Code  procedural  amendments,  working 
with  rules  essentially  written  in  1892,  some  of  which  have 
since  been  abandoned  in  jurisdictions  as  traditional  as  the 
United  Kingdom  and  the  United  States.  Mr.  Basford  emphasi- 
zed that  generally,  the  reports  from  these  jurisdictions 
supported  innovations  such  as  those  which  this  country  is 
studying.  He  then  asked  "(I)s  time  limitation  a  concept  we 
should  be  exploring?" 

The  Minister  next  turned  to  some  of  the  specific 
problems  most  often  brought  to  his  attention.  He  stated: 
"(T)here  is  real  concern  that  the  state's  existing  human  and 
financial  resources  --  limited  and  strained  as  they  are  -- 
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are  not  being  allocated  to  achieve  the  best  possible 
administration  of  justice.  Simply  adding  more  judges  and 
more  courthouses  will  not  alleviate  the  problems  of  court 
delays  without  at  the  same  time  looking  at  techniques  of 
better  administration".  He  then  outlined  particular  issues 
amenable  to  discussion  and  reform. 

LEGAL  AID  The  legal  aid  system  has  added  further 
strain  to  the  administration  of  the  courts.  Certain  alleged 
excesses  in  legal  aid  schemes  should  be  countered  by  those 
responsible  for  its  administration. 

MINOR  MATTERS  The  law  is  burdening  the  system  with 
petty  criminals,  raising  the  controversial  issues  of  diver- 
sion, alternate  sentences  and  decriminalization.  The 
criminal  justice  system  will  more  effectively  handle  serious 
offenders  only  when  those  accused  of  minor  charges  are 
diverted  from  the  judicial  process.  This  requires  long- 
range  studies  of  the  criminal  law  with  a  view  to  stream- 
lining the  Code  and,  where  possible,  reducing  or  even 
eliminating  several  offences. 

ADJOURNMENTS  The  countless  remands  and  granting  of 
adjournments  occurring  daily  in  the  courts  is  adding  to  the 
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cynicism  already  felt  by  the  public.  Frequent  unavail- 
ability of  defence  counsel  and/or  lack  of  preparation  by 
Crown  attorneys  frequently  require  victims  and  innocent 
witnesses  to  appear  in  court  several  times.  Improvement 
will  require  a  change  in  attitudes  and  approaches  of  the 
participants  in  the  system. 

FRIVOLOUS  APPEALS   Unwarranted  appeals  by  both   Crown 
and  defence  are  encouraged  by  some  appellate  courts  by 
reviewing  sentences  rather  than  limiting  the  issue  on  appeal 
to  a  search  for  error  in  legal  principle. 

PRELIMINARY  INQUIRY   The  traditional  and  proper   pur- 
pose of  the  preliminary  inquiry  was  to  determine  if  a  pr  ima 
f ac  ie  case  had  been  established  by  the  Crown  to  justify 
committal  of  an  accused  for  trial,  thus  safeguarding  against 
unfounded  charges. 

In  some  jurisdictions,  it  is  now  used  primarily  to  provide 
discovery  of  the  Crown's  case.  The  calling  of  witnesses, 
transcription  of  their  evidence  and  adjournment  for 
receiving  further  evidence  result  in  unnecessary  duplication 
of  court  time. 
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Mr.  Basford  urged  that  these  problems  be  considered, 
asking:  "(C)an  the  true  purpose  of  a  preliminary  inquiry  be 
realized  in  a  more  efficient  way  without  encroaching  on 
essential  rights  of  the  accused?  For  example,  can  oral 
testimony  in  open  court  be  limited  to  key  witnesses  and 
provision  made  for  the  disclosure  of  signed  statements  from 
other  witnesses?  Would  the  time  commitment  of  jurors  be 
appreciably  lessened  if  vo^£_d_i£e^s^  on  such  matters  as 
wiretaps  and  confessions  were  held  prior  to  the  empanelling 
of  the  jury?  These  are  only  examples  of  the  kind  of  solu- 
tion that  we  must  consider  if  the  criminal  justice  system  is 
to   be    improved    in    a    significant   way". 

The  Minister  continued  in  this  vein,  citing  a  recent 
report  on  pre-trial  procedure  by  the  British  Columbia  branch 
of  the  Canadian  Bar  Association  describing  the  basic  problem 
as  one  of  balancing  efficiency  in  the  workings  of  the  system 
against  the  rights  of  the  accused  and  the  conveniences  of 
the  major  participants.  The  Minister  fully  concurred  in 
that    assessment. 

The  Minister  further  recognized  the  basic  value  of 
the  voluntary  schemes  initiated  in  some  provinces  and 
directed    to    non-legislative   means    of    resolving    problems    of 
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delay,  although  he  was  careful  to  note  that  their  voluntary 
aspect  might,  in  the  long  run,  prove  to  be  incompatible  with 
the  nature  of  the  adversary  system  of  justice. 

Mr.  Basford  concluded  his  remarks  by  stating  that  he 
was  confident  that  the  results  of  voluntary  and  experimental 
schemes  will  be  valuable  in  testing  techniques,  in  changing 
attitudes,  and  in  helping  to  point  to  the  nature  of  a 
legislative  framework.  He  indicated  his  personal  commitment 
to  seeing  the  backlogs  reduced  and  ensuring  the  maintenance 
of  a  system  which  is  "relevant,  credible,  fair  and  just", 

(For  full  text  of  the  remarks  of  the  Minister  of 
Justice,  see  Appendix  3.) 

****** 

Following  Mr.  Basford's  remarks,  Mr.  Justice 
Antonio  Lamer,  Chairman  of  the  Law  Reform  Commission  of 
Canada,  welcomed  the  participants  to  the  Conference. 
Inviting  the  participants  to  critically  examine  the  various 
problem  areas  in  the  pre-trial  phase  of  the  criminal  justice 
system,  he  emphasized  one  area  that  is  often  overlooked  -- 
that    of    the    confused,    disillusioned,     and    sometimes    abused 
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witness.  He  asserted  early  on  that  we  are  operating  an 
extremely  costly  system,  costly  not  merely  in  terms  of 
credibility.  In  asking  the  participants  to  examine  the 
problems  and  seek  constructive  solutions,  he  gave  a  gentle 
warning  to  the  participants  not  simply  to  lay  the  causes  for 
the  problems  at  someone  else's  doorstep. 

Mr.  Justice  Lamer  suggested  that  the  problem  with  the 
system  is  polycentric,  multi-faceted  and  that  there  is  no 
one  solution.  He  stated:  "...  and  I  don't  think  that  any 
one  group  has  the  key  to  the  solution.  I  don't  think  that 
any  one  group  is  not,  in  some  degree,  responsible  for  the 
existence  of  the  problem".  Accordingly,  the  Conference  was 
called  to  bring  together  representatives  of  the  operators  of 
the  system  to  examine  the  issues  and  cooperatively  seek 
solutions,  with  the  citizen  participants  providing  counter- 
vailing input  or,  as  Mr.  Justice  Lamer  put  it,  "(t)o  keep  us 
honest  with  the  problem". 

In  seeking  solutions,  the  Conference  Chairman 
recognized  that  some  legislative  changes  would  be  helpful, 
but  he  believed  that  the  basic  solution  was  to  be  found  in 
changing  the  approach  and  attitudes  of  the  operators  of  the 
system.   The  Conference  Chairman  thus  urged  that  emphasis 
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should  be  placed  less  on  substantive  law  and  more  on  the 
evolution  of  the  criminal  process  itself. 

Mr.  Justice  Lamer  concluded  his  remarks  with  the 
statement:  "I  think  that  if  we  can,  over  the  next  two  days, 
be  extremely  honest  about  what  we  are  or  are  not  doing  to 
the  system,  then  I  think  the  element  of  solution,  the 
element  for  growth  and  betterment,  is  to  be  found  in  that 
very  basic  honesty  that  should  preside  over  the  next  two 
days". 

At  the  conclusion  of  the  Conference,  it  was  generally 
felt  that  it  had  indeed  been  conducted  in  that  spirit. 

(For  full  text  of  Mr.  Justice  Lamer's  remarks,  see 
Appendix  4 . ) 
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IV   THE  MULTI-DISCIPLINARY  WORKSHOPS  (MARCH  23,  1977) 

"Canvassing  the  Problems  and  Considering  the  Solutions" 


These  sessions  generally  provided  a  forum  for  a  close 
examination  of  the  pre-trial  process  in  the  criminal  justice 
system.  Workshop  leaders  conducted  their  meetings  with 
emphasis  on  issue  analysis  rather  than  on  reaching  specific 
positions  or  any  general  consensus. 

The  workshops,  which  included  individuals  from  all 
parts  of  Canada,  quickly  demonstrated  that  there  were  many 
divergent  views  and  practices  according  to  geographic 
location.  Participants  were  not  reserved  in  expressing 
criticism  --  none  of  the  operators  were  left  unscathed; 
indeed,  no  one  had  come  with  the  expectation  that  they  would 
be. 

There  appeared  to  be  a  genuine  effort  to  understand 
the  perspective  of  those  from  other  occupations  or  from 
areas  having  different  practices.  This  effort  very  probably 
led  to  a  more  comprehensive  appreciation,  not  only  of  the 
problems,  but  of  the  challenges  in  seeking  the  appropriate 
approach  for  reform.  The  workshops,  designed  to  be  educa- 
tional in  nature,  were  not  intended  for  the  formulation  of 
specific  proposals. 
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HIGHLIGHTS  OF  REPORT  ON  MULTI-DISCIPLINARY  WORKSHOPS 

The  report  on  multi-disciplinary  workshops  in  effect 
synthesizes  the  principal  points  covered  in  the  eight  work- 
shops under  these  general  headings:  (1)  Problems,  (2)  Solu- 
tions and  (3)  Conclusion. 

*Highlights  of  the  report  are  presented  below. 

(For  rapporteurs'  full  texts  and  for  the  report 
(synthesis)  on  multi-disciplinary  workshops,  see  Appendices 
5  and  6  respectively.) 


1 .  PROBLEMS 

Both  the  general  public  and  the  various  professional 
branches  represented  at  the  Conference  expressed  dissatis- 
faction with  one  or  more  aspects  of  the  pre-trial  criminal 
process.  Much  of  the  criticism  was  most  frequently  directed 
to:  (a)  Delay,  (b)  Preparation,  (c)  Relationship  Between 
Police  and  Crown,  (d)  Crown  Counsel,  (e)  Defence  Counsel, 
(f)  Legal  Aid,  (g)  Resources,  (h)  Administration,  (i)  Vic- 
tims, Witnesses  and  Jurors  and,  (j)  Discovery  and  the 
Uninformed  Accused. 
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(a)  Extended  and  unnecessary  delay  in  the  sequence 
between  charging  and  trial  is  the  offshoot  of  other  defects 
in  the  system.  Among  the  causes  for  delay  most  often  put 
forward  were:  inadequate  resources  and  deficiencies  in 
physical  facilities,  judge  power,  prosecutors  and  legal 
aid  . 

(b)  Insufficient  preparation  by  police.  Crown  and 
defence  is  a  factor  denigrating  the  pre-trial  system. 
Specifics  of  the  preparation  issue  are  treated  under  other 
headings , 

(c)  Although  inadequate  manpower  and  opposing  views 
on  who  should  have  primary  responsibility  for  charging  are 
intervening  practical  difficulties,  the  need  to  facilitate 
discovery  by  prompt  and  full  exchange  of  information  between 
police  and  Crown  is  emphasized. 

(d)  Increased  funding  is  needed  to  upgrade  uneven 
quality  of  prosecution  services. 

(e)  Among  police  and  Crown  counsel,  the  predominant 
view  is  that  defence  counsel  are  generally  uncooperative 
vis-à-vis  the  Crown  in  making  the  criminal  process  more 
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efficient.      Deliberate   delaying    tactics,    legal    aid    abuse    and 
inexperienced   counsel    are    also   problems. 

(f)  Although  the  principle  of  legal  aid  is  com- 
mendable, the  administration  of  the  scheme  is  lacking. 
Among  key  criticisms  are  inadequate  funding  and 
inexperienced   counsel. 

(g)  While  undue  focus  should  not  be  directed  to 
funding,  to  the  exclusion  of  other  basic  problems, 
inadequacy  of  funding  is  cited  as  the  cause  of  many 
problems . 

(h)  Inefficiency  is  caused  in  part  by  administrative 
weakness    in    structures    and    procedures. 

(i)  Treatment  of  citizens  engaged  in  the  system  is 
insensitive  and  unfair.  Too  frequent  use  of  police 
witnesses    also    creates    problems. 

(j)  Pre-trial  discovery  for  the  benefit  of  the 
accused  is  favoured.  (Refer  to  part  (2)  of  this  summary  of 
Highlights) . 
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2 .   SOLUTIONS 

The  broad  majority  view  on  the  approach  to  reform 
specified:  reliance  on  educational  and  attitudinal  change 
over  formal  legislative  schemes;  accommodation  of  local 
practices  and;  allowing  local  autonomy.  Several  workshops 
suggested  that  legislation  may  be  required,  however,  in 
certain  areas,  but  the  workshops  further  expressed,  through 
a  single  resolution,  that  such  legislative  reform  take  place 
only  after  pilot  studies  are  fully  evaluated. 

The  workshop  sessions  concentrated  considerably  on 
the  reforms  proposed  in  the  Commission's  paper,  summarized 
as  follows: 


(a)  Discovery 

While  no  majority  view  emerged  on  its  extent  or 
procedure,  some  form  of  discovery  was  favoured.  Many 
defence  counsel  favoured  broad  discovery  rights  and  resisted 
making  concessions  either  in  encouraging  admissions  or 
eliminating  the  preliminary  inquiry.  Many  police  and  Crown 
counsel    took    the    opposite    view,    on    the    basis    that    broad 
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discovery    rights    would    further    work    to    the    advantage    of    the 
accused  . 


(b)    The   Preliminary    Inquiry 

Differences  of  opinion  on  the  proposal  to  suspend  the 
preliminary  inquiry  paralleled  differences  in  relation  to 
discovery.  The  two  sides  of  the  issue  focused  on  delay  and 
inconvenience  as  disfavouring  its  use,  and  benefits  in 
preparation    and    examination   as    favouring    its    use. 


(c)    Pre-Trial    Hearing 

Broad  support  was  evinced  for  a  procedure  to  allow 
for  early  trial  preparation,  and  admissions  and  agreements 
narrowing  the  triable  issues.  While  some  asserted  that  a 
judicially-supervised  pre-trial  hearing  was  the  proper  mode, 
others  opposed  its  use  on  the  grounds  of  derogation  of  the 
accused's    traditional    rights. 
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(d )    Miscellaneous    Suggestions 

Several    useful    suggestions    are    elaborated     in    the 
individual    workshop    reports. 


3.       CONCLUSION 

The  workshops  were  not  expected  to  yield  specific 
reform  proposals.  They  were  more  in  the  nature  of 
preliminary  exchanges  of  view.  But  the  magnitude  and  the 
complexity  of  the  issues  involved  were  exposed  by  the 
cooperative  efforts  of  concerned  individuals  from  all  parts 
of  the  country,  both  from  within  and  without  the  criminal 
justice    system. 

The  main  objective  of  the  workshops  was  to  examine 
the  process  and  determine  its  deficiencies.  In  this,  the 
workshops    accomplished    a   great   deal. 

Following  its  delivery,  the  synthesis  was  open  for 
discussion  from  the  floor.  Several  individuals  felt  it  was 
unduly  critical  and  at  times  inaccurate  with  regard  to  their 
particular    interest.       However,    the    synthesis   did    not    purport 
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to  be  a  factual  document  as  such  but  rather  a  narration  of 
comments  that  had  been  made.  In  any  event,  one  participant 
who  received  the  criticism  of  the  report  in  the  spirit 
intended  was  applauded  by  the  Conference  when  he  stated:  "I 
think  each  one  of  them  (judges,  lawyers,  police)  has  been 
severely  criticized  and  that  perhaps  each  one  of  us  should 
sit  back  and  examine  the  situation  and  if  the  criticism  is 
warranted,  then  we  should  try  and  straighten  the  situation 
out"  . 

During  this  segment  of  the  plenary  session,  one  of 
the  participants,  a  defence  counsel  from  Quebec,  outlined  a 
proposal  which  could  well  facilitate  disclosure  in  a 
pre-trial  disclosure  system.  In  essence,  the  proposal 
corresponded  approximately  to  a  notice  to  admit  facts  known 
to  the  British  civil  system.  A  proposal  roughly  resembling 
this  was  recently  put  forward  by  a  sub-committee  of  the 
British  Columbia  Bar  Association,  it  was  noted.  The 
proposal  as  presented  fell  on  receptive  ears  but  one 
participant  cautioned  that  "nothing  is  really  going  to  be 
done  ...  unless  there  is  some  forum  in  which  they  can 
discuss  the  problems  together.  Nothing  is  really  going  to 
be  done  until  counsel  are  prepared,  in  the  ordinary  course. 
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to  deal  with  the  matter".  Time  and  again  throughout  the 
conference  there  was  this  type  of  reference  to  the  excep- 
tional importance  of  proper  attitudes  being  held  by  the 
operators  of  the  system,  if  there  was  to  be  any  real  success 
in  achieving  genuine  reform. 


31 


V  PLENARY    SESSION    (MARCH    23,    1977) 

"What    is   happening:      Pre-Trial    Projects    in  Canada" 

The  topic  and  focus  of  this  panel  presentation  and 
discussion,  chaired  by  Judge  René  J.  Marin,  was  the  Ottawa 
pre-trial  project.  Judge  Thomas  Swabey,  responsible  for 
initiating  the  project  in  Ottawa,  was  on  the  panel  along 
with  Crown  counsel  John  Cassells,  Q.C.,  defence  counsel 
Leonard  Shore  and  police  sergeant  Thomas  McKay  --  all 
associated  with  that  project.  Acting  as  commentators  were: 
Judge  Jacques  Lessard  of  the  Montréal  project.  Assistant 
Crown  Attorney  Frank  Armstrong  of  the  Toronto  project,  and 
Judge    R.A.    Cawsey   of    the    Edmonton   project. 

The   Ottawa   project    was    thus    comprehensively    reviewed 

from    four    vantage    points.      Judge    Swabey    summarized    his    own 

views   on    the    overall    impact    of    the   project    as    follows: 

"The  statistical  results  of  five  months  of 
operation  in  Ottawa  lead  me  to  the  conclusion 
that  the  key  to  the  exercise  of  professional 
responsibility  in  the  criminal  process  lies  in 
providing  an  early  opportunity  for  the 
professional  adversaries  to  meet  and  examine 
the  issues  to  which  each  in  the  end  must 
address  themselves.  The  failing  of  our  system 
to  cope  with  increased  demands  to  a  great 
extent  ...  must  lie  in  our  neglect  to  address 
ourselves  to  methods  of  confronting  the  issues 
at  the  front  end  of  the  system  rather  than  the 
back  end  where  court  time  has  been  committed 
and    witnesses    have    been    conscripted". 
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It  was  apparent  that  most  of  those  associated  with 
the  Ottawa  project  were  interested  in  making  it  work.  As  a 
result  of  this,  there  was  greater  cooperation  among  the 
various  individuals  in  the  system  as  well  as  better  coordi- 
nation of  their  activities.  A  greater  knowledge  of  the 
divergent  problems  and  obligations  facing  the  operators  of 
the  system  led  to  broader  understanding  and  consequent 
cooperation  among  them. 

The  commentators  from  Edmonton,  Toronto  and  Montréal 
each  reviewed  aspects  of  their  particular  projects.  It 
became  evident,  however,  especially  with  regard  to  the 
Edmonton  project,  that  there  were  limits  to  what  could  be 
done  on  a  voluntary  basis.  On  the  one  hand,  there  were 
limitations  on  what  could  be  done  within  the  bounds  of  the 
legal  framework  as  presently  constituted;  on  the  other  hand, 
the  success  of  the  project  appeared  to  be  dependent  upon  the 
desire  of  those  involved  to  make  it  work. 

(For  Panel  Presentation  and  Discussion  Notes,  see 
Appendix  8 . ) 

(For  full  details  on  the  Ottawa  project,  see  the 
Conference  Document  entitled  "The  Ottawa  Project:  Pro-Forma 
Disclosure  in  Ottawa-Carleton" ,  at  Appendix  9.) 
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VI   SPECIALIZED  WORKSHOPS  (MARCH  24,  1977) 


HIGHLIGHTS 


The  second  day  of  the  Conference  opened  with  partici- 
pants dividing  into  five  workshops  designated  for  (1)  Crown 
Counsel,  (2)  Citizens,  (3)  Police,  (4)  Judges  and  (5)  De- 
fence Counsel.  Their  topic  --  "Recommending  Solutions", 
reflected  their  primary  objective  in  these  meetings:  to 
consider  and  make  recommendations  that  would  lead  to 
substantial  steps  to  be  taken  toward  improving  the  pre-trial 
criminal  process.  Highlights  of  the  reports  derived  from 
these  workshops  are  presented  below. 

(For  rapporteurs'  full  texts,  see  Appendix  7.) 


34  SPECIALIZED  WORKSHOPS 


WORKSHOP  NO.  1:   Crown  Counsel 

Generally,  Crown  Counsel  expressed  serious  reserva- 
tions on  the  propriety  of  translating  the  red  book  proposal* 
into  legislation.  Acknowledging  what  the  group  viewed  as 
many  good  suggestions  and  ideas  contained  in  the  proposal, 
it  saw  it  as  essentially  premature.  The  Crown  Counsel  group 
thus  associated  itself  explicitly  with  the  comments  of  Mr. 
Basford  insofar  as  they  focused  on  the  importance  of  closely 
monitoring  and  assessing  the  impact  of  the  voluntary  and 
experimental  projects  in  pre-trial  procedure  reform. 

The  Crown  Counsel  group,  in  sum,  urged  in  its 
recommendations  that  the  consideration  of  implementation  of 
new  discovery  procedures  be  held  in  abeyance  until  such  time 
as  the  various  experimental  projects  are  fully  monitored  and 
finally  assessed. 


♦Working  Conference  -  Preparing  for  Trial,  a  working  pro- 
posal prepared  under  the  direction  of  Robert  Francis, 
Research  Consultant  with  the  Law  Reform  Commission  of  Canada 
(January,  1977) . 
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WORKSHOP  NO.  2:   Citizens 

There  was  unanimity  on  the  proposition  that  an 
acceleration  of  trial  proceedings  through  some  form  of  early 
disclosure  between  counsel  was  a  necessary  subject  for 
reform.  On  the  other  hand,  there  were  differences  of  opinion 
on  the  matter  of  legislating  disclosure  requirements.  There 
was,  however,  general  support  for  a  continuation  of  the 
experimental  projects  as  a  means  toward  identifying  "work- 
able solutions".  Moreover,  if  legislation  were  pursued,  it 
should,  from  the  citizens  group's  viewpoint,  be  straight- 
forward and  general  in  scope,  preserving  the  accused's 
rights. 

Much  discussion  was  centered  on  the  matter  of  witness 
incentives  and  disincentives  and,  more  particularly,  the 
question  of  the  witness'  understanding  the  system  into  which 
he  is  brought.  In  this  regard,  a  need  was  felt  to  provide 
some  form  of  orientation  for  witnesses  as  well  as  extending 
several  "common  courtesies"  to  ensure  witnesses'  comfort  and 
convenience. 

While  the  citizens  group  expressed  appreciation  for 
the  Law  Reform  Commission's  effort  in  adding  to  the  momentum 
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of  legal  system  reforms,  it  nonetheless  cautioned  that 
modification  of  procedures  as  between  members  of  the  bar  may 
not  necessarily  ensure  the  resolution  of  the  problems  of  lay 
individuals  caught  up  in  the  system. 

This  last  point  was  constantly  emphasized.  The  group 
reminded  the  professionals  of  the  system  that,  for  the 
ordinary  layman,  the  criminal  justice  system  was  not  merely 
confusing  but  frequently  intimidating  and  that  a  much 
greater  sensitivity  and  understanding  should  be  shown  to  lay 
persons  coming  into  contact  with  the  system.  In  response  to 
the  dilemma  of  the  witness,  a  judge  from  Alberta  outlined  a 
recommendation  being  currently  studied  in  that  province, 
providing  for  a  reception  centre  for  witnesses  at  the  court 
house  to  handle  such  matters  as  payment,  absence  from  work, 
explanation  of  the  court  system  and  witness  functions,  as 
well  as  extending  such  courtesies  as  parking  privileges  and 
coffee.  A  similar  plan  is  also  under  consideration  in 
Vancouver.  Such  proposals  seemed  to  have  engaged  both  the 
interest  and  support  of  the  Conference. 
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WORKSHOP  NO.    3:      Police 


The  police  explicitly  recognized  the  need  for  dis- 
closure in  general  but  pointed  to  the  different  systems  in 
various  jurisdictions  with  different  results,  as  reasons  to 
resist  imposition  of  a  formalized  legislated  system.  The 
police  emphasized  that  the  problem  may  be  essentially 
administrative  and  suggested  that  any  initiatives  in  the 
area  take  into  account  certain  considerations.  These  were: 
legislation,  if  enacted,  should  be  loosely  structured;  wide 
discretion  should  be  allowed  to  provincial  Attorneys 
General;  provision  should  exist  for  reciprocity  in  disclo- 
sure; and  provision  for  federal  assistance  should  be 
forthcoming    to    evaluate    such    initiatives. 

The  point  that  there  be  mutuality  in  the  disclosure 
process  as  it  affects  both  prosecution  and  defence 
stimulated  much  discussion.  Some  stated  that  defence 
counsel  were  quite  adamant  that  there  be  no  mandatory 
disclosure  requirement  for  the  defence.  On  the  other  hand, 
they  agreed  that  many  defence  counsel  either  disclose  or 
make  some  admission,  and  that  in  appropriate  circumstances, 
this    is    the   proper    course    to    follow. 
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In  summary,  the  police  position  was  that  recidivist 
criminals  are  those  from  whom  they  would  like  to  see  some 
q^^d^_p r_o _q ji o  ,  so  that  these  individuals  do  not  take 
advantage  of  the  system,  to  the  disadvantage  of  society.  It 
was  implicit  that  it  was  this  group  which  would  be  the  least 
likely  to  give  any  assistance  in  facilitating  the  process. 
A  most  pertinent  comment  in  this  discussion  was  that  if,  in 
fact,  counsel  were  brought  together  with  a  view  to  the  Crown 
disclosing  its  case  to  the  defence,  in  all  likelihood  the 
defence  would  cooperate  through  admissions,  disclosure  or 
other  means,  to  facilitate  the  hearing  of  the  case. 
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WORKSHOP   NO.    4:      Judges 


The  judges'  workshop  was  attended  by  trial  judges 
from  all  parts  of  Canada  throughout  Canada,  and  focused  on 
two  basic  issues  on  which  a  consensus  was  reached:  first, 
desirability  of  mandatory  and  early  Crown  disclosure; 
second,  the  role  and  form  of  pre-trial  proceedings  after 
discovery.  With  regard  to  the  first  proposal,  the  judges 
generally  agreed  that  statutory  revision  should  require 
Crown  disclosure,  but  they  clearly  rejected  legislative 
implementation  of  the  red  book  proposal,  stating  that  best 
results  can  be  achieved  within  the  existing  structures  with 
a  minimum  of  legislation.  With  regard  to  the  second 
proposal  that  the  court  direct  the  trial  of  issues  at  the 
pre-trial  hearing,  the  judges  again  favoured  statutory 
revision  but  expressed  doubt  as  to  whether  formal  legisla- 
tive   steps    should    be    taken    at    the   present    time. 

One  concern  raised  was  the  appropriateness  of  the 
pre-trial  judge  presiding  at  the  subsequent  trial.  Various 
arguments  were  developed  on  both  sides  of  the  issue  but  no 
general    consensus   was    reached. 
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WORKSHOP   NO.    5:      Defence    Counsel 


The  defence  group  identified  what  it  viewed  as  two  of 
the  most  important  problems  in  the  criminal  justice  system 
today:  the  matter  of  delay  in  proceedings  which  affects 
witnesses  and  the  incarcerated  accused  awaiting  trial. 
While  the  group  admitted  it  was  difficult  to  isolate  the 
multiple  causes  of  delay,  it  considered  that  it  could  be 
attributed  also  to  a  lack  of  court  facilities,  inadequately 
and  improperly  trained  personel,  overloading  of  dockets  on 
the  basis  of  assumed  guilty  pleas,  overcharging  by  Crown  and 
police,    and    inadequately   prepared   counsel. 


While  the  defence  group  generally  stated  its  desire 
to  assist  in  expediting  the  system,  it  nevertheless 
expressed  the  following  viewpoints  with  regard  to  the  Law 
Reform  Commission's  proposals:  (1)  the  Crown  should 
disclose  at  an  early  point  in  the  process;  (2)  the  defence 
must  have  an  unfettered  right  to  examine  witnesses  before 
trial;  (3)  the  pre-trial  conference  should  be  compulsory; 
(4)  failure  of  defence  counsel  to  admit  facts  should 
generate  no  sanctions  or  inferences  and  admissions  must  be 
discretionary   with    the   defence. 
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The  defence  group  summed  up  by  urging  continuation  of 
pilot  projects  and  availability  of  their  evaluation  reports 
before  any  legislative  changes  are  to  be  considered. 
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"Where  Do  We  Go  From  Here?" 


The  final  phase  of  the  Conference  was  a  general 
plenary  session  entitled  "Where  Do  We  Go  from  Here?"  In 
designating  the  session  in  this  way,  those  organizing  the 
Conference  had  anticipated  that  there  would  be  general 
agreement  that  improvements  were  necessary  in  the  system 
and,  accordingly,  this  session  was  provided  for  discussion 
and  enunciation  of  solutions  and  specific  recommendations 
for  reform  or,  at  least,  for  the  appropriate  approaches  for 
achieving  such  reform.  The  problems  were  apparent  to  all. 
They  are  clearly  set  forth  in  the  general  report  from  the 
multi-disciplinary  workshops.  Certainly  some  participants 
ascribed  more  importance  to  some  problems  than  others,  but 
on  the  whole,  there  appeared  to  be  general  agreement  that 
many  aspects  of  the  pre-trial  criminal  justice  system 
required  urgent  attention. 

There  was  less  agreement,  of  course,  on  how  these 
problems  could  or  should  be  solved.  There  was,  never- 
theless, fairly  general  support  for  the  following  pro- 
positions: 
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(1)  There  should  be  more  comprehensive  disclosure  by 
the  Crown  to  the  defence  at  an  early  stage  in  the  process 
and  some  mechanism  should  be  developed  whereby  counsel  would 
identify  and  address  themselves  to  the  important  issues  in  a 
case.  This  would  lead  to  guilty  pleas,,  pleas  to  lesser 
offences  and  withdrawals  being  made  at  an  earlier  stage  in 
the  process.  It  would  also  often  reduce  the  number  of 
witnesses  to  be  called  at  the  preliminary  or  disclosure 
hearing. 


(2)  Much  greater  consideration  must  be  given  by  all 
court  officials  to  the  lay  participants  in  the  criminal 
justice  process.  The  concept  of  witness  reception  centres 
was  well  accepted. 


(3)  Various  issues  could  more  appropriately  and  more 
conveniently  be  determined  at  a  pre-trial  hearing.   At  such 
time,  the  meetings  between  Crown  and  defence  counsel  under 
judicial  supervision  would  frequently  lead  to  positive  steps 
taken  to  otherwise  expedite  the  process. 


(4)  Greater  cooperation  among  the  operators  of  the 
system  and  better  coordination  of  their  functions  were 
essential  if  substantial  improvement  was  to  take  place. 


How  to  put  these  rather  general  propositions  into 
effect  was  necessarily  another  matter.  Certainly  it  was 
felt  that  the  comprehensive  legislation  that  the  Conference 
red  book  presented  for  consideration  was  viewed  as  generally 
unacceptable.  Too  much  legislation  would  be  insensitive  to 
regional  disparities  and  could  be  cumbersome,  to  the  extent 
that  it  would  defeat  the  goal  of  efficiency.   In  this 
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regard,    however,    one   defence    counsel    from   Montréal    made    the 
following    pertinent    observation: 


"One  thing  I  have  become  convinced  of  in  the 
last  few  days  is  that  if  we  allow  the  system 
to  go  on,  on  the  assumption  that  it  will 
correct  itself,  because  the  men  of  good  will 
in  the  system  are  going  to  do  what  they  have 
to  do,  to  do  away  with  all  of  the  abuses, 
we'll  be  here  fifty  years  from  now  discussing 
these  same  questions.  I  suggest  to  you  that 
perhaps  it's  not  the  red  book,  in  fact,  I 
don't  think  it  is  the  red  book,  that  is  going 
to  correct  the  system,  but  there  has  to  be 
some  legislative  injection  into  the  present 
system  to  do  something  about  some  of  the 
problems  we  have  identified.  We  cannot  just 
leave    it    to    self-correction". 


Strong  opinion  was  also  voiced  that  pilot  projects 
should  be  continued  and  evaluated  and  evaluation  reports  be 
made  available  for  consultation  prior  to  legislative  change 
being  considered  by  the  government.  Indeed,  the  further 
development  of  these  projects  was  encouraged  by  the  Minister 
of  Justice,  who  indicated  that  his  department  would  be 
interested    in   monitoring    and    evaluating    such    projects. 

The  Deputy  Attorney  General  for  Ontario  made  the 
following  comments  in  support  of  the  proposition  that 
further  experimentation  and  evaluation  be  done  prior  to 
legislation: 
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"I  think  that  we  ought  not  to  expose  our 
flanks  to  the  possibility  at  this  stage  of 
legislative  overkill  which  may  result  in 
placing  a  costly  burden,  in  terms  of  human 
resource  and  monetary  obligation,  on  the  part 
of  lots  of  people  in  a  lot  of  areas,  without 
the  financial  budgetary  underpinning  to  enable 
them  to  start  those  obligations  in  a 
responsible  way". 


In  response  to  this  and  in  support  of  some  immediate 
legislative  reform,  the  following  comment  was  made  by  one  of 


the  participants: 


"Surely,  if  we  have  learned  anything  from 
these  pilot  projects,  it  has  been  that  they 
have  resulted  in  an  administrative  saving, 
that  they  have  resulted  in  less  court  time 
being  required,  less  judge  time,  less  witness 
time,  and  if  we  can  put  any  faith  whatever  in 
the  figures,  in  a  great  saving  in  money  as 
well.  Now  what  the  proposal  that  we  are 
making  with  regard  to  just  a  simple  legisla- 
tive enshrining  of  the  underlying  philosophy 
of  the  discovery  projects  that  have  been  set 
up  in  Ottawa  and  Montréal,  what  we're  pro- 
posing is  simply  that  that  be  done  so  as  to 
make  sure  the  thing  doesn't  get  torpedoed  at 
the  moment;  those  two  projects  are  living  on  a 
razor's  edge  and  they  could  easily  be  torpe- 
doed tomorrow.  And  we  think  that  they  are  too 
valuable  to  let  that  happen.  And  I  honestly 
cannot  see,  and  I  may  suffer  from  an  undue 
degree  of  myopia,  but  I  cannot  see  that  the 
simple  statement  of  the  principle  in  legisla- 
tion, that  there  is  an  obligation  on  the  Crown 
to  disclose  to  the  accused  the  case  that  it 
proposes  to  make  against  him,  is  going  to 
create  the  kind  of  administrative  problems 
that  [the  Deputy  Attorney  General  for  Ontario] 
talked  about.  It  seems  to  me  that  it  is  the 
exact  opposite,  which  has  been  the  experience 
in  those  areas  where  we  have  tried  it." 
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A  further  recommendation  for  implementation 
recognized  the  essential  need  for  the  ongoing  education  of 
the  "operators"  of  the  system  so  that  their  attitudes  were 
consistent  and  compatible  with  the  improvements  sought  to  be 
achieved.  Some  typical  comments  were  these:  "(w)e've  got 
to  have  some  time  in  which  to  bring  the  various  components 
within  the  justice  system  along  in  the  educational  process". 
"The  thing  that  I  have  been  struck  by  throughout  this 
meeting,  is  the  repeated  reference  to  attitudinal  approaches 
to  the  work.  It's  not  simply  a  question  of  enshrining  some 
rule,  but  of  getting  people  to  think  about  the  problem.  Now 
there  are  only  140  people  here.  It  seems  to  me  that  it 
might  be  very  sensible  to  discuss  these  problems  around  the 
country,  in  the  provinces,  with  the  people  responsible  in 
the  provinces,  to  see  what  can  be  done  to  help  and  change, 
for  one  thing,  attitudes". 
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VIII    Press  Conference  &  Press  Response  (March  24,  1977) 


SUMMARY  OF  PRESS  CONFERENCE 


The  entire  matter  of  law  reform  is  educational  in 
character.  It  is,  more  than  anything  else,  a  process  of 
communication  involving  the  exchange  of  ideas.  In  this 
regard,  the  press  plays  a  critical  role  as  an  intermediary 
in  the  exchange  of  ideas  process.  Particularly  with  regard 
to  the  key  input  of  the  public  or  lay  participants  and  the 
general  public  they  represent,  it  is  clear  that  the  news 
media  have  an  important  role  in  the  dissemination  and 
diffusion  of  the  issues  and  positions  underlying  any  reform. 
Following  the  final  session  of  the  Conference,  a  press 
conference  was  held  by  the  Conference  Chairman  and  the 
Chairmen  of  the  Specialized  Workshops.  A  summary  of  that 
gathering  follows  below. 

(For  selected  extracts  reflecting  press  coverage  of 
the  Conference  and  its  concerns,  see  Appendix  11.) 

The  press  conference  started  off  with  a  question 
directed  to  the  Conference  Chairman  on  the  degree  to  which 
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the  Conference  had  an  effect  in  softening  some  of  the 
divergent  positions  held  by  the  various  professionals.  The 
Chairman  responded  at  length,  essentially  stating  that  even 
if  the  meeting  could  not  soften  positions  developed  over 
time,  it  could  and  did  contribute  to  an  appreciation  of  the 
issues  and  their  complexities,  as  viewed  from  each  respec- 
tive professional  corner.  In  other  words,  the  Conference 
aided  in  decompar tmental iz ing  the  traditionally  isolated 
sectors  of  the  legal  profession,  promoting  a  genuine 
exchange   of    information   and    suggestions. 

On  the  matter  of  timetables  for  the  Commission's 
reform  proposals  to  Parliament,  one  journalist  wondered 
whether  the  Commission  would  delay  its  work  to  measure 
events.  The  Chairman  of  the  Commission  asserted  in  very 
certain  terms  that  the  Commission  would  proceed  immediately 
with    the   preparation   of    its   Report. 

On  a  related  matter,  a  question  was  brought  up  con- 
cerning the  ultimate  use  of  the  material  contained  within 
the  Commission's  working  proposal,  referred  to  as  the  red 
book.  Mr.  Justice  Lamer  indicated  that  the  red  book 
material  was  in  no  way  a  draft  report  but  merely  a  prepara- 
tory research  document  which  was  to  provide  food  for  thought 
to    the   participants. 


PRESS    CONFERENCE  51 


A  subsequent  question  dealt  with  the  representation 
among  the  participants,  specifically  the  exclusion  of 
inmates  or  ex-inmates.  While  the  Chairman  admitted  that 
inmates  or  ex-inmates  might  well  have  been  useful  partici- 
pants in  such  a  meeting,  he  thought  that  their  interests  and 
knowledge  basically  centered  on  sentencing  and  penitentiary 
administration  rather  than  the  pre-trial  process.  He 
continued,  reflecting  on  the  difficulty  in  random  selection 
of  "representative"  participants,  particularly  with 
reference    to    lay    individuals. 

One  journalist  asked  for  comments  on  the  effective- 
ness of  the  Ottawa-Carleton  project.  The  response,  made  by 
a  Commission  research  consultant  familiar  with  the  project, 
indicated  that  the  project  basically  seemed  to  have  created 
better  cooperation  and  communication  among  the  various 
professionals  involved  in  the  pre-trial  process.  In  a 
follow-up  enquiry,  it  was  asked  whether  the  Ottawa-Carleton 
programme  had,  in  any  event,  met  the  objectives  of  some  of 
the  ideas  set  out  in  the  Commission's  red  book.  The  answer 
came  in  the  affirmative,  to  the  effect  that  the  programme 
was  saving  time  in  the  pre-trial  system  but  that  it  might 
require  more  reinforcement.  The  Chairman  added  here  that  it 
was    significant    that    the    people     involved     in    the    pilot 
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projects  were  now  of  the  opinion  that  recourse  to  legisla- 
tion was  practically  essential.  Mr.  Justice  Lamer,  in  a 
related  response,  would  not  speak  for  the  Commission  as  to 
whether  it  favoured  legislation  as  such.  As  for  his  own 
position,  he  indicated  his  preference  for  the  voluntary- 
approach,  but  expressed  doubts  that  it  would  be  sufficient 
to  achieve  reform. 

The  line  of  questions  and  answers  that  ensued  related 
to  the  matter  of  reciprocity  in  the  disclosure  process.  It 
was  indicated  that  prudent  defence  counsel,  as  a  matter  of 
course,  automatically  disclose  the  defence  of  alibi  at  the 
first  reasonable  opportunity  and  may  even  go  so  far  as  to 
specify  the  witnesses  to  be  called  in  support  of  the  alibi. 
Mr.  Justice  Lamer  interjected  the  thought  that,  while  some 
counsel  feel  it  disrupts  the  system,  he  believed  it  was 
necessary  for  judges  to  comment  on  the  late  or  non- 
disclosure of  an  affirmative  defence  and  that  it  does  not 
significantly  disrupt  the  process. 

Another  question  was  directed  to  Chief  Constable 
(Calgary  City  Police)  Sawyer  on  the  matter  of  differences  of 
opinion  among  police  on  the  disclosure  issue.  Chief  Sawyer 
responded,  in  effect,  that  he  did  not  believe  there  was  any 
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difference  in  police  posture  on  the  disclosure  issue.  He 
asserted  that  the  principle  emanating  from  the  police 
discussions  was  that  there  are  some  cases  in  every  jurisdic- 
tion in  which  police  feel  that  full  disclosure  would  work  to 
the  disadvantage  not  only  of  the  Crown,  but  of  the  victim 
and  of  the  case  itself  as  well  as  of  the  general  public 
interest.  The  chief  felt  the  police  would  prefer  to  see 
flexibility  in  the  system  so  that  there  would  be  the  possi- 
bility to  refrain  at  times  from  full  disclosure,  where  the 
circumstances   called    for    such    restraint. 

Mr.  Justice  Lamer,  speaking  for  the  Commission,  added 
that  cases  where  non-disclosure  would  be  appropriate  are 
fairly  numerous.  The  red  book  document,  he  continued, 
reflected  the  position  that  judges  be  given  discretion  to 
dispense   with   disclosure   when    necessary. 

Mr.  Justice  Lamer  concluded  the  press  gathering  with 
some  final  thoughts  on  the  general  quality  of  the  Confer- 
ence. He  indicated  that,  against  the  background  of  his  own 
experience  with  such  meetings  among  legal  professionals,  he 
was  encouraged  by  the  lack  of  sectarianism  in  the  Confer- 
ence.   He    felt    that    the    people    attending    the    Conference    did 
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so  in  genuine  good  faith,  earnestly  seeking  answers  to  the 
problems  raised.  He  emphasized,  in  summing  up,  that  what- 
ever the  format  of  change,  it  will  work  only  if  people 
involved  are  committed  to  seeing  the  system  work. 
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IX    CONCLUSION 

With  the  Conference  itself  behind  them,  its 
organizers  believe  it  has  met  its  general  objective  of 
setting  in  motion  a  multi-disciplinary  consultative  forum 
and    of    encouraging    the    continuing    exchange    of    information. 

Professionals  and  lay  persons  from  all  areas  of 
Canada  examined  the  processes  of  the  criminal  justice  system 
and  found  them  deficient  in  many  respects.  Problems  were 
examined  from  the  point  of  view  of  their  effects  on  the 
practical  operation  of  the  pre-trial  criminal  justice  system 
and  on  the  credibility  of  that  system  in  particular. 
Structural  reform  in  the  system  to  reduce  duplication  and 
overlapping  areas  of  responsibility  was  generally  not 
opposed,  and,  while  specific  proposals  for  reform  were  not 
reduced  to  written  text,  a  clear  determination  to  co-operate 
in  a  continuing  search  for  solutions  certainly  did  emerge. 
That  continuing  search  for  solutions  may,  if  it  is  perceived 
as  desirable,  lead  to  further  conferences  at  regional  levels 
and  to  dealing  with  diverse  subject  matter.  The  Law  Reform 
Commission  of  Canada  stands  ready  to  assist,  where 
appropriate,  in  arranging  or  facilitating  such  future 
conferences. 
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The  Law  Reform  Commission  of  Canada  is  now  charged 
with  the  responsibility  of  submitting  a  report  to  Parliament 
on  its  recommendations  in  the  pre-trial  procedural  area.  It 
must,  of  course,  address  itself  not  only  to  the  substantive 
reforms  it  should  recommend,  but  also  to  the  manner  in  which 
they  might  be  best  implemented. 

Open  consultation  on  the  Conference  floor  with  the 
"operators"  and  "consumers"  of  the  criminal  justice  system 
has  proved  most  valuable  to  the  Commission's  work.  Moreover, 
an  important  by-product  of  the  Conference's  work  will  be 
seen  as  its  participants  return  to  their  respective 
institutional  settings  and  make  efforts  toward  translating 
the  meeting's  educational  input  into  short  and  long  term 
attitudinal  changes  or  crystalized  proposals  for  reform. 
The  basis  for  such  attitudinal  changes  and  proposals  for 
reform  has  certainly  been  advanced  by  virtue  of  the 
Conference  work. 

At  the  level  of  the  Commission's  task,  however,  a 
dilemma  exists.  While  the  problems  are  clear  and  deserve 
early  attention,  there  is  nevertheless  a  lack  of  general 
agreement  within  the  professional  and  lay  communities  on 
exactly  what  should  be  done,  by  whom  and  when.   If  the 
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Commission  is  to  properly  fulfill  its  function,  it  must 
address  itself  to  these  questions,  well  knowing  that  advice 
it  may  give  will  not  be  universally  or  nefcessarily  accepted. 
Law  reform  requires  that  positive  steps  be  taken  and,  in 
taking  steps,  the  proverbial  applecart  almost  inevitably 
will    be    somewhat   disturbed. 

Having  now  carefully  considered  the  advice  of 
individuals  and  groups  from  all  parts  of  Canada,  the 
Commission  will,  in  the  course  of  the  next  few  months, 
prepare  its  report  to  Parliament  with  its  recommendations. 
This,  the  Commission  feels,  constitutes  the  most  appropriate 
way  to  handle  reform  of  this  very  important  aspect  of  the 
criminal    justice    system. 
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Working  Conference 
PREPARING  FOR  TRIAL 

Ottawa,  March  22-24,  1977 


Journées  d'étude 

SE  MIEUX  PRÉPARER  AU  PROCÈS 

Ottawa,  22-24  mars  1977 


AGENDA 


ORDRE    DU     JOUR 


Tuesday,  March  22 


Château  Laurier  Hotel 
Registration  at  Hospitality  Suite 


Mardi  le  22  mars 


15:00-22:00 


Hôtel  Château  Laurier 
Inscription  à  la  suite  d'accueil 


Wednesday,  March  23 


Mercredi  le  23  mars 


•  Conference  Centre 
Delegates  Lounge 

Welcome:   coffee,  juices  and  late  registration 

PLENARY  SESSION 

Main  Hall  (First  Floor) 

Welcome  address: 

The  Hon.  Ron  Basford 
Minister  of  Justice 

Opening  remarks: 

Mr.  Justice  Antonio  Lamer 
Conference  Chairman 


08:00  - 

-  08:45 

09:00 

•  Centre  des  conférences 
Salon  des  délégués 

Bienvenue  :  café,  jus,  inscription  de  dernière 
heure 

SÉANCE  PLÉNIÈRE 

Grande  Salle  (1er  étage) 

Bienvenue  : 

L'hon.  Ron  Basford, 
Ministre  de  la  Justice 

Ouverture  : 

M.  le  juge  Antonio  Lamer 
Président  de  la  conférence 


MULTI-DISCIPLINARY  WORKSHOPS 

Topic  —  "Canvassing   the   Problems  and   Con- 
sidering the  Solutions" 

1.  Main  Hall  (First  Floor) 

Group  leader:  Judge  René  J.  Marin 

2.  Committee  (#200) 

Group  leader:  Mr.  Jacques  Bellemare 

3.  Gatineau  (#415) 

Group  leader:  Mr.  Tanner  Elton 


10:00 


ATELIERS  MULTIDISCIPLINAIRES 

Sujet  —  «  Tour  d'horizon  des  problèmes  et  exa- 
men des  solutions  » 

1.  Grande  Salle  (1er  étage) 
Animateur  :  M.  le  juge  René  J.  Marin 

2.  Comité  (#200) 

Animateur  :  Me  Jacques  Bellemare 

3.  Gatineau  (#415) 
Animateur  :  Me  Tanner  Elton 
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4.  Centennial  (#517) 

Group  leader:  Mr.  Robert  B.  Francis 

5.  Rideau  (#508) 

Group  leader:  Mr.  Harvey  Yarosky 

6.  Prairie  (#511) 

Group  leader:  Mr.  Darrell  Roberts 

7.  Voyageur  (#513) 

Group  leader:  Mr.  John  Cassells 

8.  Portage  (#519) 

Group  leader:  Judge  Sandra  E.  Oxner 

Lunch  at  Conference  Centre 


12:30 


4.  Centenaire  (#517) 

Animateur  :  M^  Robert  B.  Francis 

5.  Rideau  (#508) 

Animateur  :  Me  Harvey  Yarosky 

6.  Prairie  (#511) 

Animateur  :  Me  Darrell  Roberts 

7.  Voyageur  (#513) 
Animateur  :  M^  John  Cassells 

8.  Portage  (#519) 

Animateur  :  M^ie  |e  juge  Sandra  E.  Oxner 

Déjeuner  au  Centre  des  conférences 


MULTI-DISCIPLINARY  WORKSHOPS 
(Continuation) 

Coffee,  juices  (in  lounges  next  to  workshop 
rooms) 

Adjournment 

•  Château  Laurier 
Salon  Renaissance 


14:00 


15:15 


17:00 


18:00 


ATELIERS  MULTIDISCIPLINAIRES 
(Poursuite  des  travaux) 

Café,  jus  (salons  attenant  aux  salles  d'ateliers) 


Ajournement 

•  Château  Laurier 
Salon  Renaissance 


Dinner  —  Courtesy  of  the  Hon.  Ron  Basford, 
Minister  of  Justice 

•  Conference  Centre 


19:30 


Dîner  —  offert  par  I'hon.  Ron  Basford, 
Ministre  de  la  Justice 

•  Centre  des  conférences 


PLENARY  SESSION 

Panel  Presentation  and  Discussion 

Topic  —  "What  is  Happening:  Pre-Trial  Projects 
in  Canada" 

Chairman:  Judge  René  J.  Marin 

Panelists:  Judge  Thomas  Swabey 
Mr.  John  Cassells 
Mr.  Leonard  Shore 
Sergeant  Thomas  L.  McKay 


SÉANCE  PLÉNIÈRE 

Panel  :  présentation  et  discussion 

Sujet  —  «  Quoi  de  neuf  :  les  projets  de  procédure 
préalaoïe  au  procès  au  Canada  » 

Président  :  M.  le  juge  René  J.  Marin 

Panelistes  :  M.  le  juge  Thomas  Swabey 
Me  John  Cassefls 
Me  Leonard  Shore 
Sergent  Thomas  L.  McKay 


Commentators:  Judge  Jacques  Lessard 
Judge  R.A.  Cawsey 
Mr.  Frank  Armstrong 


Commentateurs  :  M.  le  juge  Jacques  Lessard 
M.  le  juge  R.A.  Cawsey 
Me  Frank  Armstrong 


Adjournment 


21:30 


Ajournement 
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APPENDIX    I 


•  Conference  Centre 
SPECIALIZED  WORKSHOPS 

Topic  —  "Recommending  Solutions" 

1.  Crown  Counsel  —  Main  Hall  (First  Floor) 

2.  Citizens  -  Committee  (#200) 

3.  Police  -  Gatineau  (#415) 

4.  Judges  —  Centennial  (#517) 

5.  Defence  Counsel  —  Rideau  (#508) 

Coffee,  juices  (in  lounges  next  to  workshop 
rooms) 

SPECIALIZED  WORKSHOPS 
(Continuation) 

PLENARY  SESSION 

Main  Hall  (First  Floor) 
Reports  from  Workshops  and  general  discussion 

Chairman:  Mr.  Justice  David  McDonald 

Lunch  at  Conference  Centre 

PLENARY  SESSION 
(Continuation) 

Main  Hall  (First  Floor) 

Chairman:  Mr.  Justice  David  McDonald 

Coffee,  juices 

Delegates  Lounge 

PLENARY  SESSION 

Topic  —  "Where  Do  We  Go  from  Here?" 

Chairman:  Mr.  Justice  David  McDonald 

Closing  Remarks  — 

Mr.  Justice  Antonio  Lamer, 
Conference  Chairman 

Break 

PRESS  CONFERENCE 

by  Conference  Chairman  and 
Chairmen  of  Specialized  Workshops 


09:00 


10:15 


10:30 


11:30 


12:30 


14:00 


15:15 


15:30 


16:30 

16:45 

17:00 

Gi 


•  Centre  des  conférences 
ATELIERS  SPÉCIALISÉS 

Sujet  —  «  Formulation  des  solutions  » 

1 .  Procureurs  de  la  Couronne  —  Grande  salle 

(1er  étage) 

2.  Citoyens  -  Comité  (#200) 

3.  Policiers  —  Gatineau  (#415) 

4.  Juges  —  Centenaire  (#517) 

5.  Procureurs  de  la  défense  —  Rideau  (#508) 
Café,  jus  (salons  attenant  aux  salles  d'ateliers) 

ATELIERS  SPÉCIALISÉS 
(Poursuite  des  travaux) 

SÉANCE  PLÉNIÈRE 

Grande  Salle  (1er  étage) 
Rapports  des  ateliers  et  discussion  générale 

Président  :  M.  le  juge  David  McDonald 

Déjeuner  au  Centre  des  conférences 

SÉANCE  PLÉNIÈRE 
(Poursuite  des  travaux) 

Grande  Salle  (1er  étage) 

Président  :  M.  le  juge  David  McDonald 

Café,  jus 

Salon  des  délégués 

SÉANCE  PLÉNIÈRE 

Sujet  —  «  Que  faut-il  faire?  » 

Président  :  M.  le  juge  David  McDonald 

Clôture  — 

M.  le  juge  Antonio  Lamer, 
Président  de  la  conférence 

Pause 

CONFÉRENCE  DE  PRESSE 

du  président  de  la  conférence  et  des 
présidents  des  ateliers  spécialisés 
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List  of  Participants 


Specialized  Workshop 


Mr.  D.C.  Abbott 

Chief  Crown  Prosecutor 

6th  Floor,  Century  Place 

9803-102A  Avenue 

Edmonton,  Alberta 

T5J  3A3 


Crown  Counsel 


Chief  H.  Adamson 

Chief  of  Police 

Metro  Toronto  Police  Department 

590  Jarvis  Street 

Toronto,  Ontario 

M4Y  2J5 


Police 


Mr.  William  A.  Anderson 
Clark,  Drummie  and  Company 
40  Wellington  Row 
Saint  John,  New  Brunswick 
E2L  4S3 

Mr.  Eric  Arlidge 
29  Bellman  Drive 
Ottawa,  Ontario 
K2H  8S3 


Defence  Counsel 


Citizens 


Mr.  Frank  Armstrong 
Assistant  Crown  Attorney 
Crown  Attorney's  Office 
Room  102-7,  Court  House 
361  University  Avenue 
Toronto,  Ontario 
M5G  lYl 


Crown  Counsel 


Mr.  Barry  Athey 

Special  Prosecutor 

Department  of  Justice 

Centennial  Building 

Room  551 

Fredericton,  New  Brunswick 


Crown  Counsel 


Mr.  Jerome 
Faculty  of 
University 
Vancouver , 
V6T  1W5 


Atr ens 

Law 

of  British  Columbia 

British  Columbia 


Resource  Person 
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Pol  ice 


Staff  Sergeant  Robert  Austin 
Ottawa  Police  Station 
60  Waller  Street 
Ottawa,  Ontario 


KIN  7G5 

Me  Serge  Authier  Crown  Counsel 

Substitut  du  procureur  general 
7120  de  Lorimier 
Montréal,  Québec 
H2E  2N8 

Mr.  J.W.  Bailey  Crown  Counsel 

Crown  Prosecutor 

Box  2000 

Department  of  the  Solicitor  General 

Charlottetown,  P.E.I. 

Mr.  Frank  Barbetta  Police 

Super  intendent 

Metropolitan  Toronto  Police 

590  Jarvis  Street 

Toronto,  Ontario 

M4Y  2J5 

M.  Jean-Louis  Baudouin 
Commission  de  réforme  du  droit 
du  Canada 
Place  du  Canada 
Piece  1320 
Montréal,  Quebec 

Directeur  général  Jacques  Beaudoin      Police 
Sûreté  de  Québec 
1701,  rue  Parthenais 
Montréal,  Québec 
H2K  3S7 

Mr.  Charles  Belford  Police 

Department  of  the  Solicitor  General 
340  Laurier  Avenue  West 
Ottawa,  Ontario 

M.  Jacques  Bellemarre  Defence  Counsel 

43  Sunset  Street 
Outremont,  Québec 
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List  of  Participants 


Specialized  Workshop 


The  Hon.  Mr.  Justice  A. H 

Chief  Justice 

Court  of  Queen's  Bench 

Court  House 

2425  Victoria  Avenue 

Regina,  Saskatchewan 

S4P  3E4 


Bence 


Judges 


Ms.  Elaine  Bishop 
60  Lowther  Avenue 
Toronto,  Ontario 
M5R  1C7 


Citizens 


Mr.  John  D.  Bowlby,  Q.C. 
Bowlby,  Luchak,  Martino, 
Thoman  &  Lofchik 
46  Jackson  St.  East 
Hamilton,  Ontario 
L8N  3C5 


Defence  Counsel 


His  Hon.  Judge  T.G.  Bowen-Colthur st 

Administrative  Judge 

Provincial  Court  of  British  Columbia 

Court  House 

Front  Street 

Nanaimo,  British  Columbia 

V9R  5J1 


Judges 


His  Hon.  Judge  E.C.  Boychuk 

Chief  Judge  of  the 

Magistrates'  Courts 

Room  105 

2425  Victoria  Avenue 

Court  House 

Regina,  Saskatchewan 

S4P  3E4 


Judges 


Mr  .  W.  Kent  Brown 

c/o  Public  Defender's  Office 

Box  205 

193  Grafton  Street 

Charlottetown,  P.E.I. 

CIA  7K4 


Defence  Counsel 


Mr.  E.  Rand  Burlingham 
Burlingham  &  Burlingham 
1043  -  8th  St.  East 
Saskatoon,  Saskatchewan 
S7H  0S2 


Defence  Counsel 
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List  of  Participants 


Specialized  Workshop 


Mr .  John  V.  Cain 
236  Edey  Road 
Aylmer,  Québec 

Mr.  T.D.R.  Caldwell,  Q.C. 

Senior  Crown  Prosecutor 

Room  11 

Judicial  Centre  of  Saskatoon 

Court  House 

520  Spadina  Crescent  East 

Saskatoon,  Saskatchewan 

S7K  3G7 


Police 


Crown  Counsel 


Mr.  John  Cassells,  Q.C. 
Chief  Crown  Prosecutor 
Court  House 
2  Daly  Avenue 
Ottawa,  Ontario 
KIN  6E2 


Crown  Counsel 


His  Honour  R.A.  Cawsey 
Chief  Provincial  Judge 
Provincial  Court  of  Alberta 
5th  Floor 
Law  Courts 

Sir  Winston  Churchill  Square 
Edmonton,  Alberta 
T5J  0R2 


Judges 


Mr.  R.F.  Chaloner,  Q.C. 

Crown  Attorney 

Ministry  of  the  Attorney  General 

Court  House 

74  Woolwich  Street 

Guelph,  Ontario 

NIH  3T9 


Crown  Counsel 


Mme  Madelaine  Charest 
3836  St.  Hubert 
Montréal,  Québec 


Citizens 


Mr.  Ken  Chasse 

Criminal  Law 

Room  7  32 

Department  of  Justice 

Ottawa,  Ontario 

KIA  0H8 


Crown  Counsel 
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List  of  Participants 


Specialized  Workshop 


Mr.  Denis  C.  Chisholm 
Deputy  Chief  of  Police 
Regina  City  Police  Department 
P.O.  Box  196 
Regina,  Saskatchewan 
S4P  2Z8 


Police 


Mr.  Don  Christie 
Department  of  Justice 
Ottawa,  Ontario 
KIA  0H8 


Crown  Counsel 


Me  Louis  Cliche,  Directeur 
Division  des  affaires  criminelles 
de  l'Aide  Juridique  de  Montréal 
9e  étage 

800  est,  de  Maisonneuve 
Montréal,  Québec 
H2L  4M7 


Defence  Counsel 


His  Honour  Judge  W.E.C.  Colter 

Chief  Judge  of  the  County  and 

District  Courts  of  Ontario 

Suite  1803 

400  University  Avenue 

Toronto,  Ontario 

M5G  1S5 


Judges 


M.  le  directeur  René  Daignault 

Directeur,  Service  de  police 

de  la  eu. M. 

750  Bonsecours 

eu. M.  Police 

Montréal,  Québec 

H2Y  3C7 


Pol  ice 


Mrs.  Violet  Dawe 

Seal  Cove 

Conception  Bay,  Newfoundland 

AOA  3T0 


Citizens 


His  Honour  Judge  R.J.  Delisle 

Provincial  Court 

Criminal  Division 

181  Barrie  Street 

Kingston,  Ontario 

K7L  3K2 


Judges 
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Specialized  Workshop 


Mr.  W.H.  Deverell 
Deverell,  Harrop  &  Co. 
Two  Gaoler's  Mews,  Gastown 
Vancouver,  British  Columbia 
V6B  lAl 


Defence  Counsel 


The  Hon.  Mr.  Justice  A.S.  Dewar 

Chief  Justice 

Court  of  Queen's  Bench 

Law  Courts 

Winnipeg,  Manitoba 

R3C  0V8 


Judges 


The  Hon.  Mr.  Justice  D.M.  Dickson 
Supreme  Court  of  New  Brunswick 
9  Acacia  Grove 
Fredericton,  New  Brunswick 
E3B  1Y7 


Judges 


His  Hon.  Judge  P.D.  Dohm 

County  Court 

Court  House 

1165  Battle  Street 

Kamloops,  British  Columbia 

V2C  2N4 


Judges 


Staff  Sergeant  W.A.  Donald 

#4  Sir  Winston  Churchill  Square 

Edmonton,  Alberta 

T5J  2C2 


Police 


Mr.  Michel  Drapeau 

Criminal  Law 

Room  4  33 

Department  of  Justice 

Ottawa,  Ontario 

KIA  0H8 


Crown  Counsel 


Mr.  Tanner  Elton 

Law  Reform  Commission  of  Canada 

130  Albert  Street 

Ottawa,  Ontario 
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List  of  Participants 


Specialized  Workshop 


The  Hon.  Mr.  Justice  G.T.  Evans 

Chief  Justice  of  the  High  Court 

Supreme  Court  of  Ontario 

Osgoode  Hall 

130  Queen  St.  West 

Toronto,  Ontario 

M5H  2N5 


Judges 


Inspector  M.R.  Evans 

R.C.M.P. 

Box  789 

Cornerbrook,  Newfoundland 


Police 


Mr.  E.G.  Ewaschuk 

Criminal  Law 

Room  434 

Department  of  Justice 

Ottawa,  Ontario 

KIA  0H8 


Crown  Counsel 


Monsieur  le  juge  André  Fabien 
Juge  en  chef 
135  Pagnueld 
Outremont,  Québec 
H2V  3C3 


Judges 


Mr.  G.  Faille 
Police  de  la  C.U.M. 
750  Bonsecours 
Montréal,  Québec 
H2Y  3C7 


Police 


Chief  Eric  Ferguson 

Saint  John  Police  Department 

P.O.  Box  1971 

Saint  John,  New  Brunswick 

E2L  4L1 


Pol  ice 


Mr.  A.  Boyd  Ferris,  Q.C. 
Davis  &  Co. 
1403-1030  W.  Georgia 
Vancouver,  British  Columbia 
V6E  3C2 


Defence  Counsel 


Mr.  Patrick  Fitzgerald 
Law  Reform  Commission  of 
130  Albert  Street 
Ottawa,  Ontario 
KIA  0L6 


Canada 
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List  of  Participants 


Specialized  Workshop 


Mr.  Thomas  Flanagan 
194  Prince  Albert 
Ottawa,  Ontario 
KIK  1Z7 


Pol  ice 


Mr.  R.E.  Fletcher 
13  Warbonnet  Drive 
Ottawa,  Ontario 
K2E  5L9 


Citizens 


Me  Jacques  Fortin 
6227  Deacon  Road 
Montréal,  Québec 
H3S  2P9 


Defence  Counsel 


Mr.  Robert  Francis 

Law  Reform  Commission  of  Canada 

130  Albert  Street 

Ottawa,  Ontario 

KIA  0L6 

Deputy  Chief  Fitzgerald  Fry 
Halifax  Police  Department 
1875  Gottingen  Street 
Halifax,  Nova  Scotia 
B3J  2H1 

Mr.  Gordon  S.  Gale 
Director  (Criminal) 
P.O.  Box  7 

Halifax,  Nova  Scotia 
B3J  2L6 


Pol  ice 


Crown  Counsel 


Me  Gérard  Girouard 
Substitut  en  chef  adjoint 

du  procureur  général 
Palais  de  justice 
1  est,  rue  Notre-Dame 
Montréal,  Québec 
H2Y  1B6 


Crown  Counsel 


Assistant  Chief  Judge  L.C.  Goulet 
Court  House 

800  West  Georgia  Street 
Vancouver,  British  Columbia 
V6C  1P6 


Judges 
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List  of  Participants 


Specialized  Workshop 


Commissioner  H.H.  Graham 
Ontario  Provincial  Police 
90  Harbour  Street 
Toronto,  Ontario 
M7A  2S1 


Police 


Mr .  Alan  D.  Gray 
1000  St-Antoine  St. 
Montreal,  Quebec 
H3C  3R7 


Citizens 


Mr.  Lincoln  Gray 
CBET-TV 
Windsor,  Ontario 

Mr.  Edward  L.  Greenspan 
Suite  1110 
390  Bay  Street 
Toronto,  Ontario 


Defence  Counsel 


Mr,  F.J.  Greenwood 

Assistant  Deputy  Attorney  General 

Ministry  of  the  Attorney  General 

18  King  Street  East 

Toronto,  Ontario 

M5C  1C5 


Crown  Counsel 


Chief  Constable  J.  Gregory 
Victoria  City  Police  Department 
625  Fisgard  Street 
Victoria,  British  Columbia 
V8W  1R7 


Police 


Mr.  J. P.  Guy 
Senior  Crown  Attorney 
504  Ash  Street 
Winnipeg,  Manitoba 
R3C  2Z7 


Crown  Counsel 


His  Hon.  Judge  H.  Gyles,  Q.C, 
Magistrates'  Court 
125  Law  Courts 
Winnipeg,  Manitoba 
R3C  0V8 


Judges 
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List  of  Participants 


Specialized  Workshop 


Mr.  Silas  Halyk,  Q.C. 

Halyk,  Priel,  Stevenson  &  Hood 

202-416  21st  St.  East 

Saskatoon,  Saskatchewan 

S7K  0C2 


Defence  Counsel 


Me  Gisèle  Côté  Harper 
Professeur  Faculté  de  droit 
Université  Laval 
Québec,  Québec 

His  Honour  Judge  A. G.  Harrigan,  Q, 

Chief  Judge 

Provincial  Court 

3rd  Floor,  15  Market  Square 

Saint  John,  New  Brunswick 

E2L  1E8 


Defence  Counsel 


Judges 


The  Hon.  Mr.  Justice  E.P, 

Supreme  Court  of  Ontario 

Osgoode  Hall 

130  Queen  Street  West 

Toronto,  Ontario 

M5H  2N5 


Hartt 


Judges 


His  Honour  Judge  F.C.  Hayes 

Chief  Judge 

Provincial  Court  (Criminal  Division) 

Room  207,  60  Queen  St.  W. 

Old  City  Hall 

Toronto,  Ontario 

M5H  2M4 


Judges 


Mr.  Edward  Hearn 

Messrs.  Miller  and  Hearn 

P.O.  Box  129 

Labrador  City,  Newfoundland 

A2V  2J8 


Defence  Counsel 


Mr.  William  Hemmerick,  Q.C 
15  Montressor  Drive 
Willowdale,  Ontario 
M2P  1Y9 


Defence  Counsel 


Mr.  J.  Barry  Hill 

Crown  Prosecutor 

15  Laurier  Street 

St.  John's,  Newfoundland 


Crown  Counsel 
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The  Hon.  Mr.  Justice  J.K.  Hugessen      Judges 

Associate  Chief  Justice 

Superior  Court 

Palais  de  Justice 

Room  16.59 

10  Craig  Street  East 

Montreal,  Québec 

H2Y  1A2 

The  Hon.  Mr.  Justice  E.N.  Hughes         Judges 

Court  of  Queen's  Bench 

Court  House 

520  Spadina  Crescent  East 

Saskatoon,  Saskatchewan 

S7K  3G7 

Mr.  R.C.  Hunter  Crown  Counsel 

Crown  Counsel  Office 
206  -  1165  Battle  Street 
Kamloops,  British  Columbia 
V2C  2N4 

Mr .  Don  Irwin 

Police,  Planning  and  Research 

Room  710 

Department  of  Justice 

Ottawa,  Ontario 

KIA  0H8 

Mrs.  Monique  Irwin  Citizens 

Department  of  the  Solicitor  General 
340  Laurier  Avenue  West 
Ottawa,  Ontario 
KIA  0P8 

His  Honour  Judge  D.D.  Jones  Judges 

•Administrative  Judge 

Provincial  Court  of  British  Columbia 

1708  West  40th  Avenue 

Vancouver,  British  Columbia 

V6M  1W2 

Mr .  G.N.  Jones 

Law  Reform  Commission  of  Canada 

130  Albert  Street 

Ottawa,  Ontario 

KIA  0L6  ■ 
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The  Hon.  Mr.  Justice  M.C.  Jones         Judges 

Supreme  Court  of  Nova  Scotia 

Trial  Division 

2339  Armcrescent  West 

Halifax,  Nova  Scotia 

B3L  3E4 

His  Hon.  Judge  Roger  Kerans  Judges 

Associate  Chief  Judge 

Court  House 

611  -  4th  St.  S.W. 

Calgary,  Alberta 

T2P  1T5 

Mr.  Mark  Krasnick  Crown  Counsel 

Attorney-General's  Department  Policy 

Planning  and  Analysis  Unit 

3rd  Floor, 

1016  Langley 

Victoria,  British  Columbia 

V8W  1V8 

Mr.  S.  Kujawa,  Q.C.,  Prosecutor         Crown  Counsel 

Director  of  Policy  and  Planning 

Department  of  the  Attorney-General 

P.O.  Box  7129 

2476  Victoria  Avenue 

Regina,  Saskatchewan 

S4P  3S6 

Me  Guy  Lafrance  Police 

Conseiller  juridique 

Police  de  la  C.U.M. 

750  Bonsecours 

Pièce  491 

Montréal,  Québec 

H2Y  3C7 

M.  Gilles  Lahaie  Crown  Counsel 

#202  -  800  Melancon 
St-Jerome,  Québec 
J7Z  5X9 

Mr.  Wayne  Laski  Citizens 

390  Bay 
Suite  2320 
Toronto,  Ontario 
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List  of  Participants 


Specialized  Workshop 


Mme  Jocelyne  Lauzon 
3736  St.  Hubert 
Montréal,  Québec 
H2L  4A5 


Citizens 


Mr.  A.M.  Lawson,  Q.C. 
Ontario  Legal  Aid  Plan 
145  King  Street  West 
Suite  1000 
Toronto,  Ontario 
M5H  3L7 


Defence  Counsel 


Mr.  Allan  Leal 

Ministry  of  the  Attorney  General 

18  King  Street  East 

Toronto,  Ontario 


Crown  Counsel 


Me  Michel  Leroux 

Substitut  du  procureur  général 

Palais  de  Justice 

Bureau  4.182 

1  est,  rue  Notre-Dame 

Montréal,  Québec 

H2Y  1A2 

Monsieur  le  juge  J.  Lessard 

Cour  des  sessions  de  la  paix 

Palais  de  Justice 

Chambre  3.25 

10  est,  rue  Craig 

Montréal,  Québec 

H2Y  1A2 


Crown  Counsel 


Judges 


His  Honour  Judge  G.R.  LeVatte 
Provincial  Magistrates  Court 
Suite  200,  Cabot  House 
500  King's  Road 
Sydney,  Nova  Scotia 
BIS  1B2 


Judges 


Mr .  Harold  J.  Levy 

11  Prince  Arthur  Avenue 

Toronto,  Ontario 

M5R  1B2 


Defence  Counsel 
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Chief  R.  Lunney  Police 

Edmonton  City  Police 

4  Sir  Winston  Churchill  Square 

Edmonton,  Alberta 

T5J  2C2 

Mr.  Elmer  J.  MacDonald  Crown  Counsel 

Prosecuting  Officer 

Halifax  County 

6832  London  Street 

Halifax,  Nova  Scotia 

B3L  1X3 

His  Honour  Judge  W.C.S.  MacDonald       Judges 
Provincial  Court 
P.O.  Box  1421 
Summerside,  P.E.I. 
CIN  4K2 

Chief  John  C.  Machan  Police 

C.P.  Police 
Montréal,  Québec 

Mr.  Claude  MacKinnon  Citizens 

Commissioner  of  Engineering 

P.O.  Box  1971 

City  Hall 

Saint  John,  New  Brunswick 

E2J  2K8 

Mr.  J.  MacNeill  Citizens 

Editor  Eastern  Graphic 

Montague 

Prince  Edward  Island 

COA  IRO 

The  Hon.  Mr.  Justice  H.C.B.  Maddison    Judges 

Supreme  Court  of  the  Yukon  Territory 

Box  4628 

Whitehorse,  Yukon  Territory 

YIA  2R8 

Mr.  Morris  Manning  Defence  Counsel 

Outerbridge,  Manning  &  Mueller 
3000  -  390  Bay  Street 
Toronto,  Ontario 
M5H  2Y2 
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Son  honneur  le  juge  René  J.  Marin       Judges 
1968  Fairmeadow 
Ottawa,  Ontario 
KIH  7B9 

Mr.  Don  McCallum  Citizens 

Assistant-Regional  Director 

Department  of  Social  Service 

Saskatoon  Region 

1135  Aird  Street 

Saskatoon,  Saskatchewan 

S7N  0T2 

Mr.  W.J.  McCarroll  Crown  Counsel 

Crown  Prosecutor's  Office 

4th  Floor 

New  City  Hall  Building 

15  Market  Square 

Saint  John,  New  Brunswick 

E2L  1E8 

Mr.  N.A.  McDiarmid,  Q.C.  Crown  Counsel 

Director  of  Criminal  Law 
Department  of  the  Attorney-General 
Parliament  Buildings 
Victoria,  British  Columbia 

The  Hon.  Mr.  Justice  D.C.  McDonald      Judges 

Law  Courts  Building 

lA  Sir  Winston  Churchill  Square 

Edmonton,  Alberta 

T5J  0R2 

Ms.  Joanna  McFadyen 

Law  Reform  Commission  of  Canada 

130  Albert  Street 

Ottawa,  Ontario 

KIA  0L6 

Mr.  J.  McGrath  Crown  Counsel 

8  Pine  Bud  Avenue 

St.  John's,  Newfoundland 

AlC  5T7 

Sergeant  Thomas  L.  McKay  Police 

Ottawa  Police  Department 
60  Waller  Street 
Ottawa,  Ontario 
KIN  7G5 
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Notes  for  a  Speech  by  the  Hon.  Ron  Basford,  Q.C. 
Minister  of  Justice 

I  am  very  pleased  to  participate  in  the  opening  ses- 
sion of  this  working  conference  on  pre-trial  procedures. 
The  Law  Reform  Commission  of  Canada  is  to  be  commended  for 
this  initiative  and  I  want  to  congratulate,  in  particular, 
the  Chairman,  Mr.  Justice  Antonio  Lamer  -  for  the  creative 
energy  he  has  put  into  organizing  this  meeting. 

The  most  pressing  problem  in  the  legal  system  today 
is  nothing  less  than  the  very  quality  of  justice  being  af- 
forded to  all  those  who,  either  as  accused  or  witness,  come 
before  our  criminal  courts.  The  legal  profession  enjoys  a 
virtual  monopoly  over  legal  services.  The  public  at  large 
has  the  right  to  look  to  us  for  assurances  that  the  criminal 
justice  system  is  both  credible  and  fair.  I  am  very  encour- 
aged that  each  of  you  --  judges.  Crown  attorneys,  defence 
counsel,  government  officials,  police  officers  and  laymen  -- 
in  coming  here  has  recognized  your  special  responsibility. 
You  have  set  aside  two  days  to  bring  your  particular  experi- 
ence and  perspective  to  our  common  effort  to  improve  the 
legal  system. 
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Quality,  in  our  criminal  justice  system  is  not  simply 
a  pious  goal.  It  must  be  the  uppermost  objective  in  the 
minds  of  each  one  of  us,  whatever  our  different  roles  in  the 
administration  of  the  system.  The  quality  of  justice 
depends  on  many  factors.  This  morning  I  would  like  to  focus 
on  court  delays  as  a  phenomenon  which,  I  submit,  is 
seriously  putting  into  jeopardy  the  proper  functioning  of 
our  judicial  apparatus. 

The  time  between  the  arrest  of  an  accused  and  his 
trial  is  often  far  too  long.  These  long  delays  bring  the 
administration  of  justice  into  disrepute.  Undue  delay  in 
court  is  not  merely  an  administrative  problem  in  fact,  try- 
ing to  design  an  efficient  sausage  machine  should  not  be  our 
goal.  Court  delay  is  a  problem  which  ultimately  affects  the 
very  essence  of  the  system  --  the  attainment  of  truth  and 
justice. 

A  year  ago,  I  asked  Justice  Lamer  to  look  into  the 
problem  of  pre-trial  delays.  He  produced  an  excellent  work- 
ing paper  which  was  considered  by  my  provincial  counterparts 
and  I  at  our  Vancouver  meeting  in  June,  1976.  We  agreed 
that  any  major  change  in  court  procedures  would  be  within 
the  context  of  traditional  rights  for  the  accused  person. 
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Our  officials  discussed  these  issues  at  subsequent 
meetings.  These  consultations  have  focused  attention  on 
this  problem  and  several  provinces  are  now  implementing 
voluntary  schemes  providing  for  the  pre-trial  disclosure  of 
Crown  evidence.  This  reduces  the  need  to  call  witnesses  and 
encourages  the  admission  of  facts. 

These  are  excellent  initiatives  but  this  is  no  time 
to  be  complacent.  Should  the  pace  of  these  changes  slow 
down,  should  your  interest  lessen,  I  will  simply  have  to 
issue  another  so-called  "secret  memorandum"!! 

This  country  has  been  very  conservative  in  Criminal 
Code  procedural  amendments.  We  are  working  with  rules 
essentially  written  in  1892,  some  of  which  have  since  been 
abandoned  in  jurisdictions  as  traditional  as  the  United 
Kingdom  and  the  United  States.  In  England,  for  example,  a 
trial  must  commence  within  28  days  of  the  committal  for 
trial.  In  Scotland,  the  trial  must  be  completed  within  110 
days  of  committal  for  trial  and,  in  the  United  States,  most 
jurisdictions  have  time  limits  with  the  general  rule  being 
that  the  trial  must  commence  within  90  days  of  first 
appearance  in  Court  if  an  accused  is  in  custody,  and  180 
days  if  he  is  not  in  custody.   If  delay  has  been  the  fault 
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of  the  accused,  then  the  time  does  not  toll  against  the 
prosecution. 

Generally,  the  reports  from  these  jurisdictions  have 
praised  these  innovations.  Is  time  limitation  a  concept  we 
should  be  exploring? 

Proposed  changes  in  criminal  procedure  often  meet  the 
same  fate  as  suggested  Parliamentary  reform.  The  simplest 
innovations  in  the  proceedings  of  the  House  of  Commons  --  no 
more  than  an  attempt  to  keep  the  institution  relevant  in  a 
modern  era  --  are  met  with  cries  of  tampering  with  time- 
honoured  traditions.  Rules  and  procedures  need  more  to 
justify  their  continued  use  than  old  age. 

None  of  us  has  the  answer  to  all  the  causes  of  court 
delays.  The  solutions  are  not  all  simple.  Some  of  the 
symptoms,  however,  have  been  ignored  for  far  too  long  and 
some  suggested  cures  are  somewhat  superficial.  Let  me  spend 
a  few  moments  on  the  problems  most  often  brought  to  my 
attention . 

There  is  real  concern  that  the  state's  existing  human 
and  financial  resources  --  limited  and  strained  as  they  are 
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--  are  not  being  allocated  to  achieve  the  best  possible 
administration  of  justice.  Simply  adding  more  judges  and 
more  courthouses  will  not  alleviate  the  problems  of  court 

delays  without  at  the  same  time  looking  at  techniques  of 
better  administration. 

Legal  aid  has  added  further  to  the  burdens  on  the 
courts.  Is  there  not  an  obligation  on  those  responsible  for 
the  administration  of  criminal  legal  aid  to  check  alleged 
abuses  of  these  schemes?  Current  federal-provincial  legal 
aid  agreements  are  sufficiently  flexible  to  allow  the 
provinces  correct  abuses  while  at  the  same  time  protecting 
the  rights  of  the  accused  to  have  a  proper  defence  made. 
Taxpayers  will  only  continue  to  support  public  expenditures 
on  legal  aid  if  we  can  demonstrate  that  the  monies  are 
reasonably  spent. 

Another  complaint  is  that  the  law  is  burdening  the 
system  with  minor  criminals,  raising  the  controversial 
issues  of  diversion,  alternative  sentencing,  and  decriminal- 
ization --  all  of  which  have  been  discussed  with  provincial 
Attorneys-General. 

One  only  need  look  at  the  disproportionate  number  of 
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natives  who  are  put  through  the  system  of  courts  and  jails 
on  minor  charges  to  realize  that  the  more  we  can  divert 
people  from  the  judicial  process,  the  more  the  criminal 
justice  system  will  be  able  to  cope  effectively  with  serious 
offenders. 

In  spite  of  criticism  from  some,  I  am  convinced  that 
we  must  press  forward  with  diversion  schemes,  with  the  use 
of  alternative  sentencing  techniques,  and  with  our  long- 
range  studies  of  the  criminal  law  in  an  effort  to  modernize 
the  Code  and  where  possible  reduce  or  even  eliminate  a 
number  of  offences. 

Would  a  closer  working  relationship  between  Crown 
Counsel  and  police  officers  in  screening  of  charges  in  high 
volume  and  serious  offences  not  have  a  real  effect  in 
reducing  unnecessary  or  badly  drawn  charges. 

The  granting  of  adjournments  and  the  availability  -- 
or  should  I  say  unavailability  --  of  defence  crown  counsel 
are  two  other  visible  causes  of  court  delays.  There  is 
probably  no  more  detrimental  influence  on  an  already  cynical 
public  than  the  countless  remands  and  adjournments  occurring 
daily  in  our  courts  across  the  country.   How  can  we  explain 
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or  justify  to  the  victim  of  a  crime  or  the  innocent  witness 
that  he  or  she  must  come  to  court  three,  four  and  five  times 
before  the  final  disposition  of  a  case? 

Nothing  less  than  a  change  in  the  attitudes  and 
approaches  of  the  participants  in  the  system  will  improve 
the  situation.  Are  Crown  attorneys  always  properly  prepared 
to  proceed  with  their  cases?  Are  defence  lawyers  too  often 
found  in  other  courtrooms  when  a  particular  case  is  called? 
Are  our  judges  too  lenient  in  the  granting  of  adjournments? 

Are  some  appellate  courts  encouraging  frivolous 
appeals  --  by  Crown  and  defence  alike  --  by  tinkering  with 
sentences  instead  of  limiting  the  issue  to  a  search  for 
error  in  principle?  Perhaps  you  may  wish  to  consider  if 
this  is  a  real  problem  or  not? 

You  will  be  spending  a  large  part  of  the  next  two 
days  discussing  the  role  of  the  preliminary  inquiry  in  the 
criminal  process.  Historically  the  purpose  of  the  prelimi- 
nary inquiry  was  simple.  It  was  to  determine  if  a  "prima 
facie"  case  had  been  established  by  the  Crown  to  justify 
committal  of  an  accused  person  for  trial  and  nothing  more. 
However,  now  the  preliminary  inquiry  in  some  jurisdictions 
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seems  to  be  used  primarily  to  provide  discovery  of  the 
Crown's  case  to  the  accused. 

Instead  of  a  safeguard  against  unfounded  charges,  the 
preliminary  inquiry  has  come  to  be  a  full  dress  rehearsal  of 
the  trial.  This  results  in  unnecessary  duplication  of  court 
time.  The  calling  of  all  witnesses,  the  transcription  of 
their  evidence  and  adjournments  for  hearing  further  evi- 
dence, are  contributing  to  the  present  mammoth  backlog  in 
our  courts. 

These  are  the  problems  I  would  urge  you  to  consider. 
Can  the  true  purpose  of  a  preliminary  inquiry  be  realized  in 
a  more  efficient  way  without  encroaching  on  essential  rights 
of  the  accused?  For  example,  can  oral  testimony  in  open 
court  be  limited  to  key  witnesses  and  provision  made  for  the 
disclosure  of  signed  statements  from  other  witnesses?  Would 
the  time  commitment  of  jurors  be  appreciably  lessened  if 
voir  dires  on  such  matters  as  wiretaps  and  confessions  were 
held  prior  to  the  empanelling  of  the  jury?  These  are  only 
examples  of  the  kind  of  solution  that  we  must  consider  if 
the  criminal  justice  system  is  to  be  improved  in  a  signifi- 
cant way. 
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Our  criminal  law  is  based  on  several  principles  that 
have  evolved  since  the  very  origins  of  the  common  law.  No 
one  is  suggesting  that  we  reject  these  principles,  espec- 
ially those  relating  to  the  rights  of  the  accused.  However, 
our  criminal  law  and  procedure  cannot  remain  static  in  a 
changing  world.  They  must  continue  to  evolve.  The  legal 
profession  must  be  seen  as  leaders  in  adapting  our  legal 
mechanisms  to  contempory  conditions.  Lawyers  must  not  be 
seen  as  reactionaries.  It  is  one  thing  to  reject  change  for 
change's  sake.  It  is  quite  another  to  resist  change  that 
improves  the  system  of  justice. 

I  am  now  sounding  like  the  Sunday  preacher  who,  in 
his  sermon  to  the  faithful,  berates  those  who  no  longer 
attend  his  services.  You  are  here  on  your  own  time, 
prepared  to  study  and  hopefully  to  contribute  constructive 

proposals  toward  the  resolution  of  the  current  crisis  of 
delay.  In  its  recent  report  on  pre-trial  procedure,  the 
British  Columbia  branch  of  the  Canadian  Bar  Association 
describes  the  problem  in  terms  with  which  I  agree  fully  and 
I  quote: 


...  what  everyone  is  seeking  is  a 
workable  efficient  system  that 
firmly  balances  the  rights  of  the 
accused  against  the  need  to  see 
that  justice  is  not  unduly  delayed 
and  that  the  public  funds  are 
wisely  and  efficiently  utilized. 
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Another  major  concern  is  that  the 
system  must  function  in  such  a 
fashion  that  the  major  partici- 
pants, namely  witnesses,  are  not 
grossly  inconvenienced  and  soured 
on    the   process   of    criminal    justice. 


The  voluntary  schemes  that  have  been  initiated  in 
some  provinces  are,  of  course,  directed  to  non-legislative 
means  of  resolving  problems  of  delay.  I  am  most  hopeful 
that  these  schemes  will  bear  fruit,  although  their  voluntary 
aspect  may  in  the  long  run  be  incompatible  with  the  nature 
of  our  adversary  system  of  justice.  Since  this  problem  is 
fundamental  to  an  efficient  criminal  justice  system,  for 
which  I  have  a  significant  degree  of  responsibility,  I 
intend  to  have  my  Department  closely  monitor  and  evaluate 
the    results   of    these   voluntary   and    experimental    schemes. 

I  am  confident  that  they  will  be  valuable  in  testing 
techniques,  in  changing  attitudes  by  all  of  us,  and  by 
helping    to    indicate    the    nature    of    a    legislative    regime. 

I  am  committed  to  seeing  the  backlogs  are  reduced.  I 
am  confident  that  you  share  my  concerns  and  my  commitment  to 
ensuring  that  we  maintain  a  system  which  is  relevant, 
credible,  fair  and  just.  The  problems  facing  the  criminal 
justice  system  can  be  solved.  I  look  forward  to  your  advice 
as    to   where   we   go    from    here. 
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Opening  Remarks  by  Mr.  Justice  Antonio  Lamer,  j.s.c. 

Mr.  Minister,  I,  in  the  name  of  all  of  us  here,  would 
like  to  thank  you  for  your  most  enlightening  remarks  and  for 
your  very  presence  amongst  us.  We  are  all  conscious  of  the 
very  numerous  and  heavy  duties  that  you  have  to  fulfil  on  a 
day-to-day  basis,  and  I'm  always  amazed  by  the  way  you  find 
the  time  to  do  all  these  things.  The  Minister  was  with  us 
last  night  at  the  hospitality  suite,  the  registration  suite, 
though  he  was  duty  Minister  in  the  House  and  had  to  make 
arrangements  to  be  replaced  in  that  capacity.  I  know  that 
today  is  an  important  day,  it  is  caucus  day,  as  are  Wednes- 
days, and  arrangements  had  to  be  made  for  him  to  be  with  us 
this  morning.  I  know  that  tonight  he  is  scheduled  to  have 
dinner  with  two  or  three  other  groups,  and  tomorrow  is,  as 
usual.  Cabinet  day.  So  your  presence  here  today,  as  much  as 
your  remarks,  are  indicative  of  the  importance  that  you 
attach  to  the  need  for  reform  in  the  area  that  we  are  about 
to  all  consider  for  the  next  two  days. 

I  would  like  to,  as  Chairman  of  this  Conference, 
welcome  you  all  for  being  here.  The  weather  conditions 
afforded  you  an  opportunity  of  demonstrating  in  a  very 
significant  way,  the  importance  you  attach  to  being  part  of 
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this  meeting.  You  all  had  about  the  best  excuse  in  the 
world  not  to  be  here,  and  one  of  the  amazing  things  is  that, 
with  one  or  two  exceptions,  you  are  all  here  and  I  think 
this  is  also  indicative  of  the  fact  that  the  bar,  bench, 
police  and  citizens  attach  great  importance  to  this  need  for 
an  examination  in  depth  of  our  trial  and  our  pre-trial 
procedures.  I  wish  to  thank  you  all  for  having  answered  the 
call.  We  are  conscious,  I  think,  of  the  existence  of  the 
problem.  I  think  that  over  the  last  four  or  five  years,  I 
have  been  afforded,  along  with  my  colleagues,  (and  I  see 
here  present,  Mr.  Justice  Hartt,  with  whom  I  have  had  the 
honour  and  pleasure  of  working),  we've  had  indeed,  he  and 
our  other  colleagues,  and  myself,  been  given  an  opportunity 
of  having  a  good  look  at  other  systems  of  law  throughout  the 
world,  if  not  all  over  the  world,  at  least  in  many  areas  of 
this  world;  and  I  am  proud  to  say,  and  this  is  my  opinion 
and  I  think  it  should  be  shared  by  you,  that  we  are  living 
in  one,  if  not  the  best  systems  of  justice,  in  the  world,  if 
one  compares  it  to  other  systems  that  one  can  find  in  either 
continental  Europe,  or  other  countries.  This,  not  meaning 
that  other  systems  are  not  respectable  and  acceptable  for 
these  people,  nevertheless,  we  have  nothing  to  envy  from 
anyone,  as  far  as  the  systems  I  have  been  given  an  oppor- 
tunity to  examine.   But  this,  nevertheless,  is  not  reason 


APPENDIX  4  99 


for  us  to  fall  asleep  on  our  system,  for  being  satisfied 
with  having  the  best,  thinking  it  will  remain  the  best 
without  our  doing  anything  to  it  at  any  time.  So  I  have, 
and  I  think  that  you  have,  and  I  think  that  the  citizens  of 
this  country  have  been  looking  at  our  system  and  some  of  the 
things  we  have  been  seeing,  possibly  we  don't  like.  One  of 
the  things,  and  let  me  say  this  to  you,  I  am  not  an  academic 
and  therefore  I  do  not  take  an  academic  approach  to  my 
everyday  life,  many  of  my  colleagues  and  myself,  we  come 
from  the  court  system.  We  spent,  I  for  one,  spent  fifteen 
years  in  the  court  system  before  coming  to  the  Commission, 
and  my  perception  and  my  search  for  problems  is  through  the 
court  system. 

Now  what  do  we  see  in  the  court  system  if  one  goes 
down  to  the  courtroom.  The  Minister  touched  upon  some  of 
these  things.  What  do  we  see?  What  does  the  citizen  see? 
He  sees  quantities  of  witnesses  wandering  around,  waiting 
endlessly  to  be  called,  possibly  called  as  witnesses,  and 
possibly  not  being  heard.  People  who  have  been  there  many  a 
time  to  possibly  be  called  upon  to  state  facts  which  even- 
tually turn  out  not  to  be  in  issue  and  to  make  a  statement 
that  he  had  already  made  sometimes  at  some  preliminary 
procedure,  either  at  preliminary  inquiry,  or  coroner's 
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inquest.  That  is  one  of  the  things  we  see.  What  do  we 
also  see?  We  see  very  costly  police  officers,  sitting 
around,  waiting  to  be  heard  as  witnesses,  instead  of  being 
where  I  am  sure  they  would  prefer  to  be  I  imagine,  doing 
police  work  --  waiting  around  to  corroborate  each  other 
about  facts  which  also  eventually  turn  out  not  to  be  in 
issue;  whether  it  be  to  establish  a  chain  of  possession,  or 
whether  it  be  to  file  or  to  say  something  the  accused  did 
not  intend  to  deny  in  the  first  place.  We  also  see  remands 
going  on  throughout  the  country;  some  of  the  people  were 
saying  to  us,  oh,  we  don't  have  that  problem,  we  don't  have 
remands,  we  don't  postpone  cases  in  our  province.  It's 
always  in  "our"  province  that  we  don't  do  this.  But  then  we 
started  looking  into  the  files  and  we  found  out  that  in  one 
of  the  provinces  where  there  was  a  claim  that  remands  were 
very  few,  the  average  was  seven  per  trial.  And  so  one 
wonders  whether  we  are  not  fooling  ourselves  into  believing 
that  we  are  doing  things  the  way  they  should  be  done  and 
that,  unfortunately,  others  are  not.  Within  the  system 
itself,  if  one  talks  to  individual  components  of  the 
operation,  if  you  talk  to  the  police,  they  will  say  well,  we 
don't  want  to  disclose  because  our  witnesses  will  be 
threatened.  If  you  talk  to  the  Crown,  the  Crown  will  say, 
we   disclose,    the   defence  does   not   want   disclosure.      You    talk 
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to  the  defence,  they  say  we  don't  get  disclosure  and  when  we 
get  it,  we  get  only  what  the  Crown  got  from  the  police,  and 
some  Crown  will  say,  I  have  a  hard  time  getting  disclosure 

from  my  own  policemen,  leave  alone  disclose  to  defence. 
Well,  what  we  see  there  means  that  in  the  first  place,  we 
are  operating  an  extremely  costly  system,  but  costly  not 
only  in  terms  of  money  and  of  human  resources,  but  costly  in 
terms  of  credibility. 

I  am  of  the  opinion,  and  when  I  say  I,  I  don't  mean 
to  be  egocentric,  I  just  mean  to  respect  the  opinions  of 
some  of  my  fellow  Commissioners  who  might  not  share  these 
views,  and  in  fact,  we  have  not  yet,  as  a  Commission, 
decided  what  we  will  recommend  to  Parliament;  we  will 
shortly,  but  we  have  not  yet,  so  please  accept  that  it  is 
through  deference  to  my  colleagues  that  I  use  the  word  I 
instead  of  the  word  we  definition. 

As  I  was  saying,  I  am  of  the  opinion  that,  more  and 
more,  the  citizenry  of  this  country  is  becoming  cynical 
about  our  criminal  justice  system.  And  I  also  think  that 
much  of  it,  if  not  most  of  it,  has  to  do  with  what  they  see 
in  the  courtroom,  what  they  see  happening  in  the  courtroom, 
and  they  equate  inefficiency  with  injustice.   I  am  not 
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saying  they  are  always  right,  but  that  is  the  message  that 
seems  to  be  getting  across  to  them,  that  there  is  no  jus- 
tice. Ask  any  police  officer.  They  are  having  a  hard  time 
finding  witnesses,  people  are  looking  the  other  way,  not  to 
be  witnesses.  The  Law  Reform  Commission,  I  think,  cannot  be 
accused  of  not  having  looked  towards  the  protection  of  the 
accused  over  the  last  five  years.  The  Law  Reform  Commission 
also  directed  some  of  its  concerns  towards  the  protection  of 
the  victim  through  our  report  on  sentencing  by  suggesting 
restitution  and  compensation  and  community-based  sanctions. 
Now  the  Law  Reform  Commission  is  paying  some  attention  to 
another  victim  of  the  system,  that  is  the  witness.  The 
tens  of  thousands  of  poor  Canadian  citizens  that  are  hauled 
down  to  court  every  year  to  testify.  When  you  go  back  home, 
find  the  time  and  take  the  trouble  to  talk  to  witnesses 
without  identifying  yourself  as  being  a  judge  or  a  police- 
man; you  would  be  amazed  and  apalled  at  some  of  the  things 
that  you  would  be  told  by  these  people.  And  the  main 
message  is,  the  next  time  I  won't  give  my  name,  or  the  next 
time  I  won't  say  I  saw  anything.  And  that  is,  I  say,  for 
the  criminal  justice  system,  extremely  dangerous. 

I  think  we  have  a  problem  and  in  case  you  intend  to 
decide  within  an  hour  this  morning  that  we  don't  have  a 
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problem  and  then  all  retire  to  the  hospitality  suite,  we 
have  with  us  fifteen  representatives  of  the  lay  people, 
fifteen  citizens.   They  are  extremely  important  people  here. 

I  say  that  they  are  going  to  keep  us  honest  with  the  prob- 
lem. In  case  we  think  there  isn't  a  problem,  I  think  they 
will  remind  us  that  we  have  a  problem  and  that  is  a  great 
contribution.  The  problem,  if  I  may  describe  it,  in  my 
opinion,  is  polycentric,  multi-faceted  and  there  is  no  one 
solution  to  the  problem.  And  this  is  why  it  was  important 
for  the  Law  Reform  Commission  to  invite  you  people  to  meet 
together  at  the  same  time,  at  the  same  place,  addressing 
yourselves  to  the  same  problem.  And  I  don't  think  any  one 
group  has  the  key  to  the  solution.  I  don't  think  that  any 
one  group  is  not,  in  some  degree,  responsible  for  the  exis- 
tence of  the  problem.  I  think  that  we  are  all  now,  and 
please  accept  that  I  become  one  of  you,  that  we  are  all,  in 
a  way,  responsible  for  the  problem.  It  is  not  the  Law 
Reform  Commission's  problem,  it  is  our,  as  operators  of   the 

system,  our  problem.  In  fact,  if  I  may  say  this,  as  I  am 
part  of  you,  maybe  WE  are  the  problem.  And  to  that  extent, 
any  solution  to  the  problem,  whilst  being  possibly  legisla- 
tive in  aid,  that  legislation  may  be  in  aid,  that  primarily, 
in  my  humble  opinion,  the  solution  to  the  problem  is  to  be 
found  in  our  changing  our  attitude  toward  the  system,  though 
legislation  sometimes  does  help  some  of  us. 
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I  would  like  to  terminate  by  saying  this.  I  think 
that  this  Conference  might  well  be,  it  is  not  yet,  it  all 
depends  on  us,  what  we  do  about  it,  it  might  well  become  one 
of  the  most  significant  conferences  that  has  ever  been  held 
in  Canada,  on  the  criminal  justice  system  as  a  system,  as  a 
process.  I  am  not  talking  of  the  substantive  law,  I  am 
talking  of  the  process.  Much  of  what  you  are  going  to  be 
doing  over  the  next  two  days  and  much  of  how  you  are  going 
to  go  about  doing  it  over  the  next  two  days  might  well  turn 
this  Conference  into  a  major  turning  point  in  the  manner  in 
which  we  have  been  going  about  the  operation  of  justice. 
Now  ladies  and  gentlemen,  this  is  not  the  Law  Reform  Commis- 
sion's conference.  The  Law  Reform  Commission  has  left  this 
room,  it  is  not  here.  We  are  but  the  managers,  the  only 
extent  to  which  we're  here  is  behind  that  sign  there.  Secre- 
tariat. We  are  there  to  serve  you,  to  offer  you  facilities, 
to  offer  you  an  opportunity  to  get  together  to  solve  not  our 
problem,  but  your  problem,  our  problem  as  participants,  but 
not  as  a  Commission.  Now  I  think  that  it  is  extremely 
important  and  if  I  could  leave  you  with  one  thought,  just 
one,  in  fact  it  is  not  so  much  a  thought  as  a  feeling  that 
I  would  like  to  share  with  you.  I  think  that  if  we  can, 
over  the  next  two  days,  be  extremely  honest  about  what  we 
are  or  are  not  doing  to  the  system,  then  I  think  the  element 
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of  solution,  the  element  for  growth  and  for  betterment,  is 
to  be  found  in  that  very  basic  honesty  that  should  preside 
over  the  next  two  days.  If,  on  the  other  hand,  we  decide  to 
retreat  back  into  our  respective  disciplines,  trying  to  save 
whatever  position  we  enjoy  within  the  hierarchy,  trying  to 
negotiate,  let's  say  pulling  on  the  quilt  as  we  have  been 
some  of  us  sometimes,  not  always,  some  of  us  are  sometimes 
doing,  then  I  think  this  Conference  will  be  like  any  other 
Conference,  we  will  all  say  good  bye  to  each  other  tomorrow 
night,  go  back  and  carry  on  what  we  have  been  doing  up  until 
now. 

I  am  confident  ladies  and  gentlemen,  by  the  very 
quality  of  the  people  here,  by  the  representatives  of  the 
citizens  who  are  here,  that  this  will  not  happen.   Good  luck 

and  God  help  us  all.   Thank  you. 
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MULTIDISCIPLINARY  WORKSHOPS 
Workshop  No.  1;   Judge  Rene  J.  Marin 

All  participants  agreed  that  there  was  a  problem  in 
that  there  was  a  backlog  of  cases.  However,  there  was 
disagreement  as  to  the  cause  of  the  backlog.  One  Crown 
Attorney  pointed  out  that  the  delay  was  not  caused  by  the 
hearing  of  evidence  at  the  preliminary  hearing  or  trial 
stages  but  by  adjournments.  The  cause  of  the  problem  was 
expanded  to  include  delays  caused  by  the  number  of  people 
arrested  and  charged. 

Specific  problems  arising  from  the  proposed  system 
will  be  outlined  on  the  next  few  pages. 


The  Charging  Process 

It  was  felt  that  although  the  police  are  competent  to 
assess  when  a  crime  has  been  committed,  they  should  not  be 
permitted  to  charge,  in  the  case  of  more  serious  offences, 
without  first  consulting  with  the  Crown.  The  police 
officers  felt  that  the  law  is  the  law  and  there  should  not 
be  any  discretion  on  the  matter  of  charging.   One  member  of 
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the  defence  bar  felt  that  there  should  be  more  room  for 
diversion  when  there  is  doubt  as  to  the  possibility  of 
obtaining  a  conviction.  It  was  agreed  that  there  could  be 
problems  if  the  Crown  or  police  had  too  much  discretion  when 
it  comes  to  who  will  be  charged. 

It  was  generally  agreed  that  on  less  serious  offences 
the  police  should  decide  for  themselves  whether  or  not  to 
lay  a  charge.  It  was  felt  that  the  consultation  with  the 
Crown  would  definitely  be  beneficial  for  serious  charges  and 
could  be  beneficial  in  minor  cases  if  the  resources  of  the 
jurisdiction  permit. 

First  Appearance  of  the  Accused 

The  first  problem  discussed  in  this  area  concerned 
whether  the  accused  should  be  asked  to  make  an  election  at 
this  stage.  A  related  problem  concerned  the  length  of  time 
the  accused  should  be  given  on  his  first  remand.  The  amount 
of  information  included  in  the  information  was  also  dis- 
cussed. 

There  was  complete  agreement  that  the  accused  should 
not  be  asked  to  make  an  election  at  this  stage.   A  defence 
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lawyer  from  the  Northwest  Territories  pointed  out  that  many 
people,  especially  natives,  had  little  understanding  of  the 
legal  system  or  even  the  term  "election".  All  branches  of 
the  profession  felt  that  the  court  should  advise  the  accused 
against  electing  until  he  has  spoken  to  counsel.  As  to  the 
length  of  the  remand,  some  judges  felt  that  too  short  a 
remand  would  result  in  more  remands  being  asked  for;  how- 
ever, other  defence  and  Crown  Attorneys  felt  that  the  remand 
should  be  as  short  as  possible.  As  to  the  amount  of  infor- 
mation contained  in  the  information,  most  defence  lawyers 
felt  that  if  there  could  not  be  an  outline  of  the  evidence, 
there  should  at  least  be  an  indication  of  the  Crown's  posi- 
tion as  to  proceeding  with  the  charge  (summary  or  indict- 
able) and  an  indication  of  possible  sentence.  It  was  agreed 
by  one  police  officer  that  the  final  sentence  would  be  a 
matter  for  the  judge  and  not  the  Crown. 

There  were  no  solutions  or  conclusions  on  these  points. 


Witness'  Statements 

The  basic  problem  in  this  area  revolved  around  whether 
witnesses  would  sign  statements  willingly.   The  distinction 
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was  made  between  witnesses  with  and  without  a  personal 
interest  in  the  case.  The  eventual  value  of  such  statements 
was  questioned. 

It  was  generally  agreed  that  witnesses,  especially 
those  without  a  personal  interest  in  the  case,  would  be 
reluctant  to  make  statements  to  the  police  if  they  were 
recorded  in  a  formal  manner.  Members  of  the  defence  Bar 
felt  that  such  statements,  when  available,  would  only  be 
useful  if  the  witness  contradicted  the  statement  at  trial. 

Discovery 

The  discussion  with  regard  to  this  issue  concerned  the 
adequacy  of  information  now  being  exchanged  between  Crown 
and  defence.  One  defence  lawyer  felt  that  if  the  Crown 
immediately  gave  its  position  as  to  the  sentence  being 
sought,  there  would  be  a  decrease  in  the  backlog  of  cases. 
Members  of  the  bench  were  quick  to  point  out  that  such  a 
proposal  was  not  discovery;  it  really  amounted  to  asking 
what  was  going  to  happen  to  the  accused. 

As  to  the  proposed  system,  the  discussion  dealt  with 
the  need  for  disclosure  on  non-elective  offences. 
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Members  of  the  defence  Bar  were  in  agreement  that 
there  should  be  as  much  disclosure  as  possible,  in  the  form 
of  a  preliminary  hearing,  whenever  there  was  a  seriously 
contested  case.  In  fact,  any  case  involving  a  jail  term 
should  have  a  preliminary  hearing.  Crown  Attorneys  agreed 
that  there  is  always  disclosure  in  magistrate  absolute 
offences.  Defence  lawyers  from  the  metropolitan  centres  of 
Ontario  felt  that  it  was  inadequate  but  lawyers  from  the 
Maritimes  encountered  no  such  difficulties. 

There  was  no  agreement  as  to  the  scope  of  discovery. 


Pre-Trial  Hearing 

Members  of  the  bench  felt  that  by  making  a  statement 
as  soon  as  possible  the  accused  would  greatly  enhance  his 
credibility.   Defence  counsel  agreed  on  this  point. 

However,  defence  counsel  stated  that  they  should  not 
be  required  to  disclose  defences  because  quite  often  there 
might  not  be  a  real  defence  until  the  trial  has  started. 
Also  by  announcing  their  defence  and  making  a  statement  of 
explanation,  the  Crown  would  lose  its  onus  of  proof.   One 
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judge  felt  that  only  special  defences  in  complicated  cases 
should  be  disclosed. 

There  did  appear  to  be  agreement  that  it  is  beneficial 
to  bring  Crown  and  defence  lawyers  together  to  review  the 
evidence.  The  defence  Bar  agreed  to  these  discussions  but 
felt  that  there  should  be  no  requirement  to  make  admissions. 
However,  if  admissions  are  made  at  the  preliminary,  they  are 
for  the  sake  of  the  preliminary  and  should  not  be  binding  at 
tr  ial . 


Conclusion 


Most  participants  felt  that  it  was  necessary  to  keep 
in  mind  the  cost  of  any  new  system.  The  only  problems  with 
the  present  system  seemed  to  stem  from  misuse  or  abuse  by 
incompetent  or  lazy  counsel.  It  was  agreed  that  a  new 
system  should  not  be  implemented  by  legislation  since  pre- 
trial discussion  (including  admissions)  was  more  successful 
as  an  informal  procedure.  Also,  by  meeting  before  trial, 
counsel  on  both  sides  would  be  required  to  prepare  their 
cases  earlier  and  to  a  better  degree  than  is  now  the  case. 


APPENDIX  5  113 


Resolution  adopted  by  Workshop  No.  1 

It  was  agreed  that  pilot  projects  should  be  estab- 
lished across  Canada  (if  possible  with  the  administrative 
and  financial  aid  of  the  Law  Reform  Commission)  and  after  a 
year,  the  results  should  be  scientifically  evaluated.  These 
projects  should  operate  without  compulsory  rules  and  no 
legislation  should  be  enacted  until  the  projects  have  been 
evaluated  and  discussed. 
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MULTIDISCIPLINARY  WORKSHOPS 
Workshop  No.  2:   J.  Bellemare 

Participants  commented  on  current  problems  relative  to 
the  administration  of  justice.  Their  comments  related  to 
the  identification  and  not  the  solution  of  major  problems. 

1 .   Summoning  of  Witnesses 

Clearly,  hundreds  of  witnesses  are  summoned  needlessly 
at  considerable  expense  and  at  the  cost  of  creating  distrust 
in  the  judicial  system. 

The  image  of  justice  is  tarnished  when  civilian  wit- 
nesses are  asked  to  return  home  without  testifying.  This 
happens  when  the  accused  is  absent,  when  the  defence  claims 
section  476  C.C.  on  the  morning  of  the  preliminary  inquiry 
or  when  the  defence  enters  a  guilty  plea. 

It  was  pointed  out  that  the  discovery  project  in 
Montreal  avoided  the  appearance  of  35,000  witnesses  in  1976. 
That  year,  35,000  witnesses  would  have  been  summoned  need- 
lessly. Similarly,  a  survey  conducted  by  the  MUC  police 
revealed  that  80%  of  the  police  officers  summoned  did  not 
testify  in  court. 
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Some  participants  claim  that  this  situation  is  due  to 
the  prosecutors'  lack  of  preparation.  Others  believe  that 
procedures  are  multiplied  by  "judge  shopping"  causing 
needless  summoning  of  witnesses.  Finally,  they  point  out 
that  the  problem  is  more  severe  in  urban  than  in  rural 
communities  and  that  discovery  takes  place  more  easily  in 
the    latter. 


2 .       Lack    of    Preparation    of    Crown    and    Defence    Attorneys 

Several  participants  saw  the  lack  of  preparation,  es- 
pecially among  Crown  prosecutors,  as  being  due  mainly  to 
their    relative    inexperience    and    heavy    case    load. 

Defence  attorneys  are  generally  better  prepared 
because    their    case    load    is    lighter. 

Finally,  some  participants  pointed  out  that  Crown 
prosecutors  specializing  in  commercial  fraud  or  handling 
long  and  difficult  cases  are  well  prepared,  oarticularly  in 
Montreal . 
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3 .   Police  -  Crown  Cooperation 

In  certain  jurisdictions,  no  action  is  usually  brought 
by  the  police  without  prior  verification  by  a  Crown  attorney 
who  may  suggest  an  additional  inquiry,  etc.  if  required.  In 
other  jurisdictions,  the  Crown  does  not  authorize  indict- 
ments in  advance. 

Most  of  the  participants  seem  to  prefer  greater 
cooperation  between  the  Crown  and  the  police. 


4 .   Legal  Aid 

Although  no  one  opposes  the  principle  of  legal  aid, 
they  disapproved  of  certain  methods  used,  especially  those 
which  draw  out  proceedings  with  impunity. 


5.   Undue  Delay  Between  Indictment  and  Trial 


This  is  a  real  problem  which  was  pointed  out  and  was 
especially  identified  as  such  for  the  Montreal  district. 
The  average  delay  is  approximately  6  months. 
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6 .   Is  the  Accused  Provided  Sufficient  Information? 

Partically  all  the  participants  agreed  that  the 
accused  is  not  sufficiently  informed.  One  Crown  prosecutor 
even  pointed  out  that  it  is  in  the  Crown's  interest  in 
settling  the  case  to  reveal  as  much  evidence  as  possible; 
this  avoids  "playing  games"  in  court,  which  occurs  too 
frequently . 


Session  -  March  23,  1977  (p.m.) 

Participants  examined  two  solutions  recommended  by  the 
Law  Reform  Commission. 

1 .   Discovery  Process 

-  The  participants  agreed  that  the  defence  is  entitled 
to  know  in  advance  what  the  Crown  intends  to  establish 
as  evidence. 

However,  exceptions  were  made  in  cases  where  witnesses 
run  the  risk  of  being  threatened  and  when  informants  are 
involved. 
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In  these  cases,  some  participants  suggested  that  dis- 
covery be  left  to  the  judge's  discretion;  others  would 
prefer  that  this  discretion  be  given  to  the  Attorney 
General. 

-  The  prosecution  should  itself  provide  discovery  to  the 
defence.  This  should  not  be  the  prerogative  of  the 
police. 

-  Discovery  should  not  be  on  a  voluntary  basis  but 
should   be   specifically   provided    for    by   legislation. 

-  The  defence  should  also  have  to  reveal  something. 
Without  limiting  the  right  of  the  accused  to  remain 
silent,  he  should  indicate  whether  he  intends  to  rely 
on  a  specific  means  of  defence  or  whether  he  intends 
to   deny   everything. 


2 .      Pre-trial    Hearing 

All  the  participants  were  in  favour  of  this  procedure 
and  saw  it  as  a  means  of  improving  the  image  of  the  adminis- 
tration   of    justice    in    as   much    as    all    preliminary    questions 
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could  be  decided  and  admissions  made,  where  applicable,  at 
the  preliminary  inquiry. 

However,  some  participants  had  reservations  regarding 
the  additional  delay  entailed  by  this  procedure  when  other 
judges  have  to  be  appointed. 
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MULTIDISCIPLINARY  WORKSHOPS 
Workshop  No.  3:   Tanner  Elton 

Problems 

1 .   Disaffection  with  the  system 

a)  Police  -  too  much  duty  time  spent  in  court 

b)  Judiciary  -  question  whether  problems  caused  by 
procedure,  if  not,  implementation  of  new  procedure 
will  not  get  rid  of  problems 

c)  Crown  -  time  lag  between  first  appearance  and  trial 

d)  Defence  -  young,  inexperienced  counsel. 

too  many  games  played  by  all  parties,  the  system 
invites  the  play  of  games 


2 .   Relationship  between  Crown  and  Police 

many  areas  have  pilot  projects  (pro  forma  system) 
which  operate  well  between  the  Crown  and  the  police 
(although  the  same  cannot  be  said  as  between  the 
Crown  and  Defence) 
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3 .   Crown  Counsel 

-   inadequate  number  mentioned  by  one  Crown 
not  prepared 

too  willing  to  go  along  with  request  for  remand/ 
adjournment  by  defence 


4 .   Defence  Counsel 

in  pilot   projects,  more  experienced  tended  to  follow 

the  rules,  others  not  as  cooperative 

police  and  judiciary  saw  defence  as  cause  of  most 

delays 

defence  counsel  present  attacked  younger,  less 

experienced  defence  counsel 


5 .   Administrative 

a  lack  of  cooperation  between  the  different  levels  of 
the  courts 

a  S.C.O.  Judge  indicated  a  need  for  the  S.C.  to  have 
control  over  the  cases  coming  from  below 
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as  judges  basically  concerned  with  own  courts,  need 
overriding  authority  of  administrators  and/or  judges 
to  bring  levels  of  courts  together 


6.   Delay 


caused  by  nature  of  lawyers;  need  time  to  deliberate 
all  parties  seemed  to  be  a  cause  of  delay  through 
unnecessary  remands  and  adjournments 

(a)  defence  -  for  tactical  reasons 

-  for  monetary  gain 

(b)  Crown  -  too  agreeable,  too  willing  to  go  along 

with  defence  request 
-  unprepared 

(c)  judiciary  -  lack  of  discipline,  laziness  on 

their  part 
-  don't  question  reason  for  request, 
merely  grant  it,  not  firm  enough 

(d)  police  -  get  time  and  a  half,  they  don't  mind 

going  to  court 
-  delay  seen  as  an  inevitable  part  of  the 
system 
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lose  witnesses  and  evidence  through 
delay 


7 .   Over  util ization  of  the  System 

substantive  criminal  law  itself  causes  delay  e.g 

(a)  conspiracy 

(b)  S.236  offences,  the  automatic  suspension  of 
licences,  delay  trial  until  convenient  for 
accused  to  lose  license 


8.   Witnesses,  Victims,  Jurors 

(a)  Witnesses 

police  expressed  concern  for  witnesses,  if  they 
are  "mistreated"  then  they  will  not  volunteer 
to  be  witnesses  again  -  crucial  to  the  system 
confidence  in  system  shattered  with  involvement 
in  it 

(b)  Jurors 

repetition  of  witnesses  and  evidence  result  in 
a  loss  of  attention  on  part  of  jurors 
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9 .   Regional  Disparity 

--  cannot  solve  a  problem  in  Toronto  and  impose  it  in 
Regina;  in  fact,  cannot  solve  a  problem  in  Toronto 
and  impose  it  in  Kenora 

--   all  agreed  to  this  inherent  difference 


10 .   Problems  of  legislated  solution 

--   one  participant  thought  if  an  idea  was  good, 
legislate 
others  against  legislation 


11 .   Legal  Aid 


used  for  financial  gain,  lawyers  living  off  it 

(especially  the  young  ones) 

a  cause  of  delay  in  some  jurisdictions 

need  of  greater  control 

no  one  opposed  to  principle  of  legal  aid,  only  how 

it's  being  used  (as  they  see  it) 
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Charging  Process 

1.  Regional  disparity  seen  with  respect  to  suggestion  of 
endorsement  by  Crown  of  information  laid  by  police. 
Most  agreed  that  if  the  police  provided  the  Crown  with 
the  information  at  the  earliest  date  possible,  the  Crown 
could  fix  up  the  problems  then  without  using  a  formal 
endorsement  scheme. 

2.  The  type  of  information  conveyed  to  the  Crown  by  the 
police  -  a  dope  sheet  or  complete  file?  Some  felt  that 
only  minimum  amount  of  information  needed  initially  and 
a  full  and  complete  file  would  only  be  the  preliminary 
inquiry  stage,  although  it  should  be  noted  that  some 
participants  felt  that  a  complete  file  should  be 
available  sooner. 


Discovery 

1.  Some  discussion  re  terminology.  Distinction  between 
"discovery  and  "disclosure"  made  by  one  participant. 
The  Crown  revealing  case  against  accused  to  defence  was 
held  to  be  "disclosure". 
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2.  Most  (if  not  all)  Crowns  gave  some  kind  of  disclosure, 
but  there  was  a  division  of  opinion  on  whether  dis- 
closure was  a  right  or  privilege.  On  the  one  hand,  one 
Crown  viewed  it  as  a  privilege,  a  potential  mechanism  he 
could  use  to  force  defence  to  make  admissions  and  to 
discipline  uncooperative  counsel.  On  the  other  hand, 
another  Crown  viewed  "reasonable"  disclosure  as  fair 
under  the  circumstances,  although  he  did  not  want  to  see 
it  legislated;  it  should  not  be  viewed  as  a  right  but  as 
a  policy  instituted  by  the  Attorney-General  through 
directives,  permitting  flexibility.  Defence  inevitably 
felt  disclosure  to  be  a  matter  of  right,  yet  they  did 
not  want  to  use  their  power  to  get  witness  into  box  at 
the  preliminary  for  cross-examination  (a  "want  your  cake 
and  eat  it  too"  attitude) . 

3.  Some  expressed  fears  re  the  threatening  and  intimidation 
of  Crown  witnesses  by  the  accused  once  defence  has  their 
names.  Seen  as  exceptional,  and  the  type  of  problem 
which  could  be  handled  by  legislation  or  guidelines. 

4.  Disclosure  was  viewed  by  some  as  a  narrow  aspect  of  the 
system  and  the  Commission  proposal  as  using  a  big  hammer 
to  cover  a  small  issue. 
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5.  The  LRC  proposal  to  involve  the  Judge  in  calling  a  wit- 
ness at  disclosure  stage  viewed  by  some  as  unnecessary; 
the  best  person  to  decide  whether  a  witness  should  be 
heard  is  the  defence  counsel. 

6.  Disclosure  of  Crown's  evidence  can  lead  to  an  early 
resolution  of  cases  and  the  narrowing  of  issues  which  go 
forward  to  preliminary  or  trial. 

7.  Materials  to  be  disclosed  included: 

(1)  statements  -  although  some  saw  problems  with  signed 
statements;  (2)  technical  reports;  and  (3)  any  other 
material  in  hands  of  Crown. 

8.  Many  fears  expressed  with  respect  to  legislative  imple- 
mentation of  formal  discovery.  Seen  as  an  imposition  by 
region  which  have  a  problem  in  this  area  on  those  which 
have  no  such  problem.  A  local  option  scheme  suggested 
by  some  informality  to  be  encouraged  as  a  more  subtle 
means  of  insuring  cooperation  between  Crown  and  defence. 
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Pre-trial  Hearing 

1.  Some  Crowns  (though  not  all)  disliked  the  fact  that 
disclosure  was  a  one-way  street.  However,  other  parti- 
cipants agreed  that  it  should  be  so,  that  disclosure  on 
the  part  of  the  defence  per  the  proposal  was  going  too 
far,  although  Crowns  would  like  to  see  disclosure  of  any 
expert  evidence  the  defence  intends  to  use. 

2.  Defence  did  not  object  to  admissions  of  fact,  as  "good" 
defence  counsel  do  so  now,  but  the  disclosing  of  the 
defence  was  another  matter. 

3.  There  were  no  objections  to  a  judge  hearing  pre-plea 
motions  before  the  empanelling  of  the  jury  and  the 
calling  of  witnesses. 


Implementation 

1.  It  was  suggested  that  the  schemes  now  being  implemented 
or  tried  in  various  jurisdictions  should  be  allowed  to 
grow  and  adapt  and  be  evaluated  before  any  major  legis- 
lative intervention  is  contemplated.   It  was  agreed. 
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however,  that  some  legislation  was  essential  (i.e.  to 
allow  the  resolution  of  certain  motions  and  voir  dire 
before  the  empanelling  of  the  jury)  but  should  only  be 
proceeded  with  after  consultation. 

2.  In  this  regard,  it  was  felt  to  be  very  important  that 
the  proper  evaluation  of  the  projects  and  schemes  be 
undertaken.  It  was  generally  felt  that  the  Department 
of  Justice  has  a  role  to  play  in  this  area  to  act  as  a 
conduit  of  information,  a  catalyst  and  a  monitor  of  the 
various  projects  where  such  help  is  needed. 

3.  It  was  generally  felt  that  professional  associations, 
defence.  Crown  and  police,  have  an  important  educative 
role  to  play  in  the  reaction  to  an  explanation  of 
proposals  which  have  been  put  forward  by  the  L.R.C.  and 
other  bodies.  Attitudes  and  competence  are  important 
facets  of  the  problem  and  of  the  potential  solutions  and 
the  role  of  the  various  professional  bodies  must  be 
recognized  and  used. 

4.  There  was  also  concern  to  avoid  unnecessary  legislation 
before  less  formal,  coercive  methods  are  used.  There 
was,  however,  a  feeling,  due  to  the  experience  of  some 
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delegations    with    voluntary    schemes,     that    there    are 
limitations    as    to    what    can    be   done    voluntarily. 

5.  There  was  also  discussion  on  the  need  for  formality 
without  necessarily  legislation.  For  example,  the 
scheme  suggested  by  Ontarios's  A-G  is  very  formal,  but 
done   by   way   of   directives    to   Crown    attorneys. 

6.  It  was  also  generally  felt  that  implementation  must  be 
multi-faceted,  including  amendments  to  the  Criminal 
Code,  Rules  of  Court,  Directives,  Notice  of  the 
Profession,  etc.  Again,  the  need  for  flexibility  of 
implementation    and    follow-up   was   emphasized. 
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MULTIDISCIPLINARY  WORKSHOPS 
Workshop  No.  4:   Robert  Francis 

Disaffection  with  System 

Pol  ice  -  too  many  police  spending  too  much  time  in  court  for 
no  reason 

-  too  many  postponements  and  adjournments 

-  people  reluctant  to  testify 

-  feel  discovery  puts  them  at  even  greater  disadvant- 
age as  it  is  one  more  advantage  for  accused 

-  felt  that  witnesses  would  be  intimidated  by  accused 
if  names  made  known  prior  to  trial 

-  punishments  seen  as  too  lenient 

-  should  disclose  no  information  that  would  place 
witness  in  jeopardy 

-  should  not  disclose  vital  (?)  police  information  on 
the  case 


Crown  Counsel  ;   preparation;  experience;  attitudes 

-  too  large  workload  -  often  see  case  for  first  time  as 
going  into  court 

-  never  really  in  command  of  many  cases  -  doesn't  know 
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witnesses,  evidence,  etc. 

-  Crown  too  busy  to  discuss  it  before  the  preliminary  there- 
fore often  first  time  everyone  gets  together  to  discuss  it 

-  need  for  effective  disclosure  and  preliminary  serves  the 
purpose 

-  why  not  one  Crown  counsel  to  handle  all  adjournments  and 
contact  defence  if  agreement  to  adjournment  and  get  future 
trial  date 

-  need  more  Crown  prosecutors  -  police  in  Calgary  prepare 
briefs  because  Crown  has  no  time 

-  issue  whether  Crown  should  be  forced  to  give  disclosure  as 
suggested  in  L.R.C.  paper  -  not  unless  defence  also  forced 


Defence  Counsel 

-  "poker-game"  with  Crown  -  hopes  witnesses  won't  show 

-  will  seek  delay  and  adjournment  if  in  best  interests  of 
client 

-  informal  disclosure  purely  a  matter  of  "local  custom" 

-  problem  of  inexperience  and  incompetence 

-  fear  of  disclosure  to  Crown  as  it  may  "backfire"  on 
defence 

-  do  not  really  know  how  to  defend  a  client  therefore  "clogs 


APPENDIX  5  133 


up"  the  system 

-  fly  by  seat  of  pants  and  hope  for  acquittal  on  basis  of 
want  of  prosecution  or  other  technicality 

-  no  communication  with  Crown 

-  not  possible  to  legislate  on  incompetence  problems 

-  "judge  shopping"  seen  as  part  of  the  game  if  of  benefit  to 
client 

-  needs  the  information  for  disclosure  to  properly  prepare 
case 

Lack  of  Resources 

-  (police)  -  do  we  really  need  more  judges  and  lawyers? 

-  need  a  change  in  attitude  within  the  profession  re 
adjournments,  delays  etc. 

-  "legal  games"  only  brings  system  of  justice  into  disrepute 
and  problems  caused  by  those  within  the  system  rather  than 
the  system  itself 

-  lack  of  resources  more  evident  in  large,  urban  areas 


Delay 


-  often  necessary  -  often  unnecessary 

-  judges  soon  find  out  which  counsel  make  frivolous  requests 
for  adjournments,  etc. 
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-  problem  not  so  much  number  of  delays  but  length  of  delays 

-  why  not  get  an  administrator  to  see  the  case  through  so  as 
to  be  aware  of  previous  adjournments,  reasons,  etc. 

-  Calgary  -  one  Crown  to  handle  all  adjournments  for  set 
length  of  time 

-  delay  from  legal  aid  system  allowing  choice  of  counsel  - 
often  choose  busy  ones  -  why  not  assign  legal  aid  counsel 
as  done  in  Alberta? 


Present  Problems  of  Preliminary 

-  too  many  unnecessary  witnesses  called 

-  focuses  on  issues  that  could  be  decided  before  preliminary 

Purposes  ;   different  attitudes  across  country 

Vancouver  -  sees  its  purpose  as  to  give  full  and  complete 
discovery  -  if  for  benefit  of  defence 

Other  Areas  -  only  used  to  bring  out  sufficient  evidence 
to  commit  him  to  trial 
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-  defence  allows  in  evidence  what  they  would  not  allow  if 
bound  to  it  at  trial 

-  should  be  for  an  overview  of  the  case  but  not  a  binding 
determination  of  issues  for  the  trial 


Right  of  Accused  to  Disclosure 

-  has  accused  therefore  fundamental  "right"  to  disclosure  of 
Crown's  case  against  him? 

-  but,  he  is  also  best  informed  therefore  should  not  he  be 
forced  to  testify  at  some  point? 

-  Crown  do  not  want  to  be  legally  bound  to  disclose  any 
information 

-  full  disclosure  by  Crown  unless  good  cause  to  withhold  the 
information? 

-  any  "right"  of  accused  to  disclosure  must  be  balanced  with 
a  "right"  of  Crown  to  disclosure  of  defence 

-  defence  must  co-operate  if  they  want  full  disclosure  from 
Crown 

-  would  right  to  remain  silent  be  breached  if  defence  forced 
to  disclose  basis  of  defence  before  trial? 

-  does  accused  also  not  have  obligation  to  society  to  aid  in 
the  disposition  of  the  case? 
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-  police  have  first  access  to  accused  at  arrest  therefore 
what  would  they  want  from  him  later  at  preliminary? 

-  defence  often  has  no  knowledge  of  case  against  him 
therefore  why  not  make  all  police  information  available  to 
him  as  of  right?  What  has  Crown  got  to  hide? 

Other  Problems 

-  lack  of  communication  between  defence  and  Crown 

-  no  time;  no  availability  to  go  over  the  case  and  see  what 
each  side  has  -  no  chance  for  agreements 

-  informal  discovery  but  much  disparity  in  different  cities 
as  to  what  is  entailed  here 

-  often  not  a  high  priority  for  defence  or  Crown  -  will  wait 
until  preliminary 

-  no  discussions  early  in  the  case  -  both  sides  not  aware  of 
what  they  are  up  against 

-  many  motions  that  could  be  settled  before  trial  (e.g. 
admissibility  of  evidence;  venue,  etc.)  are  often  not 

What  Should  be  Decided? 

-  act  motions  for  severance,  venue,  separate  trials 

-  admissibility  of  evidence  and  confessions 

-  determine  and  agree  to  all  non  contentious  issues 
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Treatment  Accorded  to  Witnesses 

Edmonton  -  "witness  reception  centre"  -  summons  in  plain 

English  re  where  to  go  and  what  to  do  -  tickets 

(proposal)  for  free  parking  -  how  to  get  day  off  from  work  - 
what  is  expected  of  them  at  trial  -  right  against 
self-incrimination  explained 

-  inconvenience  in  showing  up  for  trial  etc.  but  can  such 
inconvenience  be  overcome? 


Solutions 

-  need  for  communication  and  co-operating  before  trial 

-  need  for  "full  and  complete  disclosure"  but  need  it  be  a 
legislative  requirement?  Why  not  keep  it  on  informal 
level? 

-  so  much  depends  on  reasonable  Crown  counsel  and  reasonable 
defence 

-  should  Crown  have  right  to  discover  defence  case  the  way 
that  defence  wants  the  right  to  discovery  of  Crown  case? 
Should  there  be  reciprocal  arrangements  for  disclosure  by 
defence  to  Crown? 
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-  but,  does  Crown  already  not  give  up  most  of  that  informa- 
tion voluntarily,  therefore  why  force  them  to?  Why  force 
defence  to  give  information? 

-  proposal  too  complex  -  how  can  you  legislate  good  inten- 
tions and  reasonableness  of  counsel? 

-  should  client  be  present  at  disclosure?  Should  judge  be 
present? 
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MULTIDISCIPLINARY   WORKSHOPS 
Workshop  No.    5:      Harvey   Yarosky 

The  Problems    Identified 

As  an  initial  point,  some  participants  questioned  whether 
Pre-Trial  Procedures  were  the  appropriate  focus  of  concern. 
In  this  context  it  was  suggested  that  any  significant 
improvement  in  the  quality  and  efficiency  of  the  justice 
system  may  also  depend  on  relieving  the  process  of  much  of 
its  present  workload  through  diversion.  This  point  was  not 
pursued    further. 


( i)   Delays 

All  participants  were  concerned  with  the  delay  which  charac- 
terizes the  criminal  process.  Suggested  sources  of  fruit- 
less or  abusive  delays  included  the  number  of  anachronistic 
options  which  the  system  provides  the  accused  such  as  un- 
restricted and  judicial  values  were  seen  as  either  promoting 
or  unwisely  tolerating  procedural  abuses  resulting  in  delay. 
Alternative  suggestions  of  either  forcing  early  case  prepar- 
ation or  legislatively  restricting  procedural  options  were 
posed  as  possible  solutions.   Participants  also  identified 
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lack  of  professional  training  or  commitment  to  that  train- 
ing as  an  associated  problem. 

( ii)   Waste 

As  a  consequence  of  the  delays  encouraged  by  the  process, 
participants  felt  that  the  system  is  often  wasteful.  It 
promotes,  for  example,  excessive  use  of  the  police  in  wit- 
ness capacities,  forcing  disregard  of  their  other  enforce- 
ment duties  at  a  cost  which  is  often  prohibitive.  The 
system  also  remunerates  counsel  as  well  as  police  for  court 
appearances  rather  than  case  preparation,  encouraging 
excessive,  recurring  appearances. 

(iii)   Public  Inconvenience 

Use  of  delay  tactics,  inadequate  preparation  by  the  pro- 
secution, defence  and  police  impeaches  the  integrity  of  the 
process  and  results  in  the  uncivilized  treatment  of  wit- 
nesses and  jurors.  Where  advance  preparation  is  encouraged, 
such  as  in  Pro  Forma  Disclosure  courts,  substantial  savings 
and  conveniences  are  passed  to  the  public  who  are  embraced 
by  criminal  proceedings.  Participants  did  not  suggest  that 
more  guilty  pleas  should  be  pursued;  rather  they  suggested 
that  cases  should  be  prepared  sufficiently  in  advance  of 
trial  to  permit  early  disposition  and  courtroom  planning. 
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( iv)  Pre-Trial  Consultation  and  Case  Preparation 
Participants  felt  that  by  promoting  more  extensive  pre-trial 
consultation  and  preparation,  the  quality  of  the  process  as 
well  as  its  efficiency  would  be  further  enhanced.  By 
focusing  on  the  "front-end"  of  the  process  the  Crown  can 
exercise  a  screening  function  and  the  defence  can  make 
admission  which  narrow  issues  and  force  consideration  of  the 
true  merits  of  the  litigation.  For  example,  guilty  pleas 
come  too  late  in  the  process,  after  many  witnesses  have  been 
unnessarily    called    down    to    court. 

( v)      Discovery 

The  principle  was  expressed  but  not  totally  agreed  upon  that 
an  accused's  right  of  full  answer  and  defence  should  not  be 
prejudiced  by  procedures  which  permit  the  prosecution  the 
advantage  of  deliberately  introducing  surprise  evidence  at 
trial.  Unresolved  issues  included  the  question  of  whether 
the  defence  should  also  be  under  an  obligation  to  disclose, 
in  advance  of  trial,  positive  defences  such  as  alibi,  and, 
to  what  extent  the  defence  required  the  absolute  right  to  a 
preliminary  inquiry  in  addition  to  extensive  "paper"  dis- 
closure. Participants  agreed  that  "exceptional"  cases,  such 
as  where  the  possibility  of  witness  intimidation  exists, 
should  be  subject  to  special  discover  provisions. 
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(vi)   Formality  vs.  Informality 

A  number  of  concerns  were  expressed  regarding  proposed 
legislation  approaches  to  discovery.  Many  felt  that  federal 
legislation  regarding  the  pre-trial  process  would  fail  to 
account  for  regional  disparities  and  would  be  cumbersome  to 
an  extent  which  defeats  the  goal  of  efficiency. 

(vii)   Attitudinal  Problems 

Participants  recognized  that  the  effectiveness  of  reform  of 
the  pre-trial  process  depends  for  its  success  upon  a  com- 
mitment by  all  parties  to  certain  values,  in  particular,  the 
genuine  desire  to  make  a  system  work.  In  fact  many  thought 
that  the  key  to  improvement  lay  in  attitudinal  and  admini- 
strative change,  as  opposed  to  legislative  reform. 

Consensus 

The  only  clear  consensus  emerging  from  these  discussions  was 
that  the  process  needs  some  formal  or  informal  direction 
which  would  guide  its  participants  to  the  early  preparation 
of  cases,  and  which  would  encourage  "paper"  disclosure,  with 
some  exception  being  made  for  special  cases  such  as  those 
involving  witness  intimidation.  Participants  could  not 
agree  as  to  the  sanctions  which  would  support  such  a  system 
or  how  it  should  be  rendered  formally  binding. 
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Conclusions 

1.  Activities  such  as  the  Law  Reform  Commission's  discovery 
project  and  various  Pro  Forma  Disclosure  courts  offer 
merit  in  principle. 

2.  The  rigid  and  compulsory  nature  of  the  "Red  Book" 
proposals  suggest  a  process  which  is  cumbersome  to  an 
extent  that  would  defeat  the  goals  it  seeks  to  achieve. 

3.  Discovery  systems  have  value,  particularly  when  pursued 
on  a  voluntary  basis. 

4.  It  may  be  possible  to  support  voluntary  disclosure 
systems  with  appropriate  legislative  provisions,  such  as 
one  which  would  require  the  defence  to  either  admit  or 
give  notice  of  contest,  in  advance,  of  materials 
voluntarily  disclosed  by  the  prosecution. 


With  Respect  to  "Red  Book"  Proposals; 

1.  Pre-trial  discovery  should  be  restricted  to  evidence 
that  the  Crown  intends  to  lead  at  trial,  and  in  addi- 
tion, the  Crown  should  be  under  an  ethical  obligation  to 
disclose  all  evidence  favourable  to  the  accused  in 
advance  of  trial. 
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2.  Regarding  sanctions,  there  was  substantial  disagreement 
as  to  whether  failure  to  comply  with  disclosure  require- 
ments should  result  in  adjournment  or  cost  sanctions 
only,  or  whether  they  should  also  provide  the  possibil- 
ity of  excluding  evidence  of  dismissing  charges. 
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MULTIDISCIPLINARY  WORKSHOPS 
Workshop  No.  6:   Darrell  Roberts 

Problems 

1 .   Lack  of  satisfaction  with  system 

-  majority  held  general  view  that  system  disf unct ion ing 

-  reasons  were  various  and  relate  to  issues  following 


2 .   Relationship  of  Crown-police 

-  Crown  was  worried  that  if  system  loaded  too  much  in 
favour  of  accused,  police  would  become  alienated  and 
perhaps  not  even  disclose  their  case  to  the  Crown 

-  some  felt  police  already  alienated  in  that  they  don't 
see  their  worth  as  witnesses  in  the  process  as  a  whole 

-  one  Crown  from  Alberta  felt  police  overcharge  to  get 
extra  pay  for  extra  duty  as  witnesses 

-  one  police  representative  from  B.C.  felt  police  work 
excellent  but  left  with  inexperienced  Crown  to  carry 
it  out 
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3.   Crown  Counsel 

-  general  consensus  that  because  of  tight  budgets  not 
enough  Crown  attorneys  available 

-  preparation  often  on  day  of  trial  and  one  Alberta 
Crown  spoke  of  faking  his  way  through  preliminary 
because  the  police  brief  never  arrived 

-  because  Crown  offices  are  in  constant  metamorphosis 
often  very  large  body  of  young,  inexperienced  Crown 
who  then  go  into  private  practice  with  2-5  years 

-  if  more  money  -  more  Crowns  pi  us  could  pay  them  more 
to  make  them  remain  and  become  experienced 


4 .   Defence  Counsel 

-  legal  aid  counsel  seen  as  inadequate  due  to  youth  and 
lack  of  experience 

-  because  they  are  trying  to  gain  experience,  legal  aid 
counsel  take  matters  to  trial  which  should  be  resolved 
by  guilty  plea 

-  more  experienced  counsel  have  such  busy  schedules, 
majority  felt  cause  delays,  therefore,  perhaps  there 
should  be  some  restrictions  placed  on  right  of  accused 
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to  counsel  of  his  choice 
-  dissent  said  not  statistics  on  delays  due  to  defence 
bar  heavy  agenda  and  there  can  be  no  restrictions  on 
the  right  to  the  counsel  of  your  choice 


Lack  of  Resources 

-  more  money  for  more  Crowns  and  higher  pay  for  them  but 
issue  seems  to  be  management  of  the  system  rather  than 
merely  pumping  more  $  into  it 

-  streamlining,  improved  management  may  remove  problems  from 
system  we've  got 


Administration  Problems 

-  majority  felt  judiciary  should  take  more  control  re  case 
flow  e.g.  set  dates  and  make  them  stick 

-  one  Crown,  however,  felt  judiciary  wouldn't  or  at  least 
couldn't  because  they  are  all  just  political  appointments 
or  fat  cat  ex  civil  lawyers  who  didn't  know  a  damm  thing 
about  the  criminal  system  anyway  therefore  A.G.  should 
have  more  power  and  control  over  system 
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Delay 


-  seen  by  majority  as  major  problem  facing  the  ability  of 
the  system  to  work 

-  number  of  adjournments  real  problem 

-  judges  should  take  more  control  -  when  a  date  is  set  it 
stays 

-  discovery  as  soon  as  possible  was  seen  as  a  remedy  because 
counsel  would  be  forced  to  address  the  issues  and  reach 
some  conclusion 

-  there  was  disagreement  as  to  whether  defence  counsel  and 
accused  should  have  some  restrictions  placed  on  them 

-  one  B.C.  defence  counel  said  he  couldn't  address  this 
issue  until  he  saw  statistics  to  show  the  full  agenda  of 
busy  counsel  actually  did  cause  delays 

-  there  was  dispute  as  to  whether  the  accused  is  right  to 
the  lawyer  of  his  choice  should  be  absolute 

-  if  serious  case  -  yes;  if  less  serious,  perhaps  the  right 
should  be  tempered  by  reason 


Overutil ization  of  System 

-  problem  was  seen  that  our  procedure  developed  in  an 
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historical  period  when  all  proceedings  were  of  a  grave 
nature,  therefore,  with  the  multitude  of  offences  today, 
some  of  the  procedural  rights  of  the  accused  do  not  really 
need  to  be  utilized  in  the  lesser  offence  areas 
-  solution  -  decriminalization  of  procedure  to  fit  offence 


Preliminary  Inquiry 

-  lost  its  historical  base  i.e.  for  discharge  therefore  no 
real  loss  if  abolished 


Discovery 

-    discovery    of    Crown    good     idea    but     it    should     not     be 
legislated 


Witnesses 

-  should  be  saved  time  and  money  by  full  discovery  leading 
to  agreement  not  to  call  on  non  contentious  matters 
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Legislated  Solutions 


-  uniformly  agreed  that  this  step  undesirable 


Legal  Aid 

-  encourages  young  inexperienced  counsel  into  criminal 
justice    system 

-  accused    not   quite    so    ready    to   plead   guilty    if    free   defence 

-  counsel  looking  for  extra  billable  hours  and  experience, 
therefore,  he  is  not  quite  ready  to  advise  guilty  plea 
either 


Re;      Solutions    and    Conclusions 

Basically  discovery  was  seen  by  the  majority  (with  one 
police  exception  from  Nfld.)  as  a  viable  and  favourable 
process.  Although  several  wanted  to  construct  it  as  a 
two-edged  sword  generally  it  was  seen  as  impossible  to 
expect  (politically  or  socially,  given  our  present 
situation)  for  the  accused  to  be  "compelled"  to  give  full 
discovery.       With    the    one    mentioned    exception    full     Crown 
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discovery  was  seen  as  practical  with  the  only  restriction 
being  placed  on  police  "opinion"  statements  intended  only 
for  the  Crown  or  where  a  witness'  life  may  be  in  danger. 

A  Crown  from  Regina  was  in  agreement  that  some  degree  of 
force  must  be  placed  on  Crown  or  discovery  would  be  uneven 
or  perhaps  non-existent.  Sanctions  suggested  ranged  from 
the  Crown  not  being  allowed  to  introduce  evidence  it  did  not 
disclose  to  just  being  forced  to  admit  in  open  court  that  it 
didn't  give  full  discovery. 

Returning  to  defence  discovery,  there  was  general  dissatis- 
faction with  "check-list"  approach. 

Basically  discovery  of  Crowns'  case  seen  as  good  idea.  In 
fact  it  has  existed  in  most  jurisdictions.  A  B.C.  Crown 
felt  simply  the  service  must  be  improved  and  formalized  but 
the  prevailing  and  prepondering  view  was  that  a  change  of 
attitude  was  what  was  really  needed  and  that  the  different 
groups  recognizing  the  problems  would  attempt  to  solve  them 
on  the  terms  most  suited  to  their  jurisdiction.  The  point 
was:  legislation  was  not  conceived  as  needed  at  this  point 
and  most  certainly  was  not  desired. 
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Further,  concerning  the  future  of  the  preliminary,  discovery 
was  seen  as  an  overlay  to  the  system  as  a  whole  rather  than 
a  replacement  for  the  preliminary.  The  preliminary  has  lost 
its  historical  role  in  that  discharges  are  rare  and  it 
really  was  seen  as  a  facet  of  the  system  which  could  be 
abolished . 

Concerning  the  proposed  "information  statement"  to  be  given 
to  accused  there  was  general  dissatisfaction  with  contents 
especially  the  "right  to  remain  silent  clause".  It  was  felt 
that  this  basically  one  dimensional  document  would  cause 
potentially   more    problems    than    it    was   worth. 
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MULTIDISCIPLINARY  WORKSHOPS 
Workshop  No.  7:   John  Cassells 

Introduction 

The  meeting  was  opened  by  the  group  leader  Mr.  John  Cassells. 
He  commented  generally  on  the  method  of  proceeding  then  opened 
the  meeting  to  comments  from  the  floor.   Basically  the  approach 
taken  in  the  morning  session  was  to  elicit  the  problems  in  the 
present  system  perceived  by  the  participants  in  their  various 
capacities . 

Methodology  of  Report 

The  attached  index  represents  a  list  of  the  general  problem 
areas  raised  by  the  group.   In  the  following  presentation  I 
have  attempted  to  characterize  the  specific  concerns  of  the 
various  groups  participating  with  regard  to  those  enumerated 
heads . 

1 .   Urban  vs.  Rural  Case  Loads 

There  was  a  general  consensus  that  the  problem  is  primarily 
an  urban  one.  In  rural  and  smaller  urban  centers  they  have 
a  smaller  bar  and  the  familiarity  of  counsel  generally 
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facilities  the  free  flow  of  information.  In  fact  one  Crown 
counsel  from  one  of  these  smaller  centers  expressed  concern 
that  the  efficiency  of  their  pre-trial  system  may  be  inhib- 
ited by  legislation  imposing  rigid  time  limits. 

NOTE:   In  urban  areas  problems  focus  on  high  volume 
cases  and  not  the  less  frequent  serious  charges. 

2 .  Deciding  to  Charge 

There  was  some  discussion  among  Crown  counsels  as  to  their 
role  in  the  charging  process.  Counsel  from  the  Maritimes 
felt  that  the  crown  should  more  closely  scrutinize  the 
charges  before  they  are  laid.  Ontario  counsel  felt  that  the 
ultimate  responsibility  for  laying  the  charge  rested  with 
the  police  but  they  agreed  that  they  should  be  available  for 
consultation.  Both  agreed  that  unnecessary  delay  could  be 
caused  by  improper  charges. 

3 .  Lack  of  Communication 

i)  Between  Crown  and  Police  -  Ontario  defence  counsel 
pointed  out  that  often  the  difficulty  in  getting  information 
from  the  Crown  especially  in  federal  cases  is  that  the  Crown 
can't  get  disclosure  from  the  police.  Crown  counsel  from 
Prince  Edward  Island  explained  that  they  pass  on  the 
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informtion  when  they  receive  it,  but  often  they  don't  get  it 
until  trial.  Ottawa  police  representatives  indicated  the 
delays  in  providing  the  Crown  with  information  are  in  some 
instances  unavoidable  (e.g.  laboratory  reports  or  reports 
from  other  cities).  Difficulties  with  respect  to  limited 
manpower  and  delays  involved  in  complicated  conspiracy  or 
wiretapping  cases  were  also  discussed.  The  chief  justice 
from  Ontario  expressed  the  need  for  a  close  working  rela- 
tionship between  the  Crown  and  police. 

ii)  Between  Crown  and  Defence  -  Without  proper  infor- 
mation, defence  counsel  argue  they  can't  properly  decide 
whether  or  not  a  plea  of  guilty  is  appropriate.  Crown 
counsel  argue  they  can't  give  the  information  if  they  don't 
have  it.  To  get  more  information  faster  would  require  more 
police  and  that  they  can't  control.  In  some  instances,  the 
Crown  said,  defence  counsel  don't  ask  for  disclosure  when  it 
is  available.  Generally  the  Crown  was  willing  to  make 
disclosure  but  they  were  concerned  about  three  major  areas: 

i)   mutuality  of  discovery 
ii)   protection  of  witnesses;  and 
iii)   retaining  some  control  over  what  material 
should  be  released. 
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On  this  last  point,  Ontario  Crown  expressed  the  view  that 
the  Crown  should  make  available  the  materials  they  prepare 
and  not  the  materials  given  to  them  by  the  police. 

One  Crown  counsel  described  the  current  process  of  discovery 
as  a  hit  and  miss  affair  and  suggested  the  greater  involve- 
ment by  judges  in  these  meetings  could  act  as  a  catalyst, 

4 .  Double  Standard  in  the  Current  System 

This  problem  is  closely  related  to  the  problem  of  com- 
munication. Experienced  counsel  with  a  good  relationship 
with  the  Crown  expressed  little  difficulty  in  obtaining 
disclosure.  Many  expressed  a  desire  for  an  informal, 
voluntary  procedure  but  all  agreed  that  there  were  always 
instances  of  personality  conflicts.  The  Crown's  concern  for 
the  safety  of  witnesses,  etc.,  they  said,  was  not  signifi- 
cant when  dealing  with  defence  counsel  who  had  established 
reputation.  It  was  pointed  out,  however,  that  inexperienced 
defence  counsel  had  not  yet  had  the  opportunity  of  estab- 
lishing any  sort  of  reputation. 

5.  Mutuality  of  Discovery 

This  concern  was  raised  by  Crown  counsel.  They  felt  that 
they  would  get  nothing  in  return.   Even  the  current  informal 
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process  was  described  as  a  "one-way  street".  The  question 
of  mutuality  was  felt  by  defence  counsel  not  to  be  relevant 
to  questions  of  delay.  It  was  pointed  out  that  what  the 
Crown  would  get  in  return  would  be  a  speedier  disposition  of 
cases.  Defence  counsel  also  raised  two  other  problems  with 
mutuality.  The  first  was  an  ethical  one.  Some  defence 
counsel,  it  was  said,  may  not  want  to  know  the  position  of 
their  clients.  The  second  was  the  possibility  that  their 
client  might  be  prejudiced  by  disclosure.  For  example, 
where  defence  counsel  discovers  that  the  alibi  defence 
suggested  by  his  client  turns  out  to  be  a  show.  Mr.  Justice 
Evans  said  that  defence  counsel  don't  want  to  admit  to 
anything  for  fear  they  may  be  giving  something  up  but  that 
this  fear  is  exaggerated  and  should  not  prevent  disclo- 
sures . 

6 .  Tactical  Delays 

Defence  counsel  from  Saskatchewan  stated  that  the  tactical 
advantages  of  delay  should  not  be  underestimated.  He  cited 
the  example  of  obtaining  delays  to  allow  a  client  to  obtain 
a  job  which  could  affect  the  sentence  received. 

7 .  The  Role  of  the  Judges 

The  police  expressed  frustration  with  the  operation  of  the 
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courts.  They  felt  that  the  judges  are  responsible  to 
control  their  courts  and  it  is  their  responsibility  to 
expedite  cases  and  avoid  delays.  As  mentioned  above,  it  was 
suggested  by  the  Crown  from  Halifax  that  the  judges  should 
take  a  more  active  role  in  pre-trial  meetings.  Collateral 
issues  could  be  disposed  of  before  trial.  This  prior 
involvement  would  afford  the  judges  an  opportunity  to 
prepare  for  the  issues  to  be  raised  at  the  trial  avoiding 
lengthy    recesses   during    the    trial    itself. 

With  respect  to  adjournments  it  was  suggested  that  the 
judges  are  more  or  less  obliged  to  grant  the  adjournments  to 
be  overturned  by  the  Court  of  Appeal.  The  response  to  this 
suggestion  was  an  emphatic  "to  hell  with  the  Court  of 
Appeal".  Judges,  it  was  felt,  are  in  charge  of  trial 
proceedings  and  should  not  be  intimidated  by  the  Court  of 
Appeal.  If  trial  judges  were  more  properly  trained,  he  went 
on,    many  delays   could    be    avoided. 

I  should  point  out,  however,  that  the  Crown  from  Saint  John, 
New  Brunswick  indicated  that  the  success  of  their  system  was 
mainly  due  to  the  judges.  The  judges  themselves  felt  that 
the  requests  for  adjournments  must  be  dealt  with  on  an 
individual  basis  and  expressed  a  willingness  to  become  more 
involved    in    the   pre-trial   meetings. 
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8 .   Cost  Factors 

Crown  counsel  mentioned  cost  factors  with  regard  to  man- 
power. They  also  expressed  a  concern  that  a  new  pre-trial 
procedure  would  result  in  an  additional  burden  being  placed 
on  the  already  limited  resources  of  the  criminal  justice 
system.  This  burden  would  be  in  addition  to  that  already 
imposed  by  remedial  legislation  such  as  that  concerning  bail 
reform,  breathalizers,  wiretapping  and  legal  aid  and  would 
not  be  met  by  a  corresponding  increase  in  funding. 

The  police  were  unanimous  in  their  criticism  of  the  expense 
of  unnecessary  court  appearances.  The  Ottawa  representative 
stated  that  one  half  of  the  overtime  paid  was  for  court 
appearances.  He  also  mentioned  that  officers  are  often 
forced  to  give  up  their  days  off  to  appear  in  court.  The 
Fredericton  representative  pointed  out  that  increased 
manpower  would  be  required  to  speed  up  the  processing  of 
information  and  in  view  of  the  municipalities'  limited 
funding  other  areas  of  spending  would  have  to  be  cut  back. 

NOTE:  Proposed  witness  statements  would  have  to  be  more 
detailed  and  this  would  be  an  additional  burden 
on  police  resources. 
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ALSO:  It  was  mentioned  that  there  would  be  a  saving  "at 
the  back  door"  in  that  better  information 
initially  could  result  in  a  saving  from  the 
reduction    in    the    number    of    court    appearances. 

9 .  The    Imposition   of  Time   Limits 

Delegates  from  the  urban  areas  expressed  a  need  for  the 
imposition  of  time  limits  but  as  mentioned  above  other 
delegates  from  smaller  centers  were  concerned  that  the 
efficiency  of  their  systems  might  be  impaired.  Time  limits 
may  also  result  in  problems  where  the  cases  are  complex  and 
a  long  delay  is  necessary  just  to  accumulate  evidence  to 
bring  a  charge.  Several  delegates  voiced  the  opinion  that 
delays  frustrate  the  police,  alienate  the  public  and 
generally   bring    the   whole    system    into   disrepute. 

10 .  Method    of    Implementation 

Generally  it  was  felt  that  legislation  forcing  discovery  or 
disclosure  was  not  desirable.  The  need  to  encourage  and 
facilitate  discovery  was  acknowledged.  It  was  generally 
felt  that  this  could  be  achieved  in  an  informal  manner,  by 
rules  of  the  court  and/or  by  judges  taking  a  more  active 
role.  Mr.  Greenspan  was  in  favour  of  legislation  however 
because   of    the   problem   of    the   Double    Standard    facing    young 
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counsel  who  have  not  yet  had  the  opportunity  to  establish  a 
rapport  with  the  Crown. 


Part  2 

Mutuality 

There  was  a  feeling  by  Ontario  defence  counsel  that  the 
element  of  mutuality  was  injected  into  the  Commission 
proposal  to  make  them  more  palatable  to  Crown  counsel. 
Specifically  they  felt  that  the  possible  "negative 
inference"  to  be  drawn  from  a  change  in  defence  at  trial 
would  prompt  refusal  by  defence  counsel  to  take  a  part  in 
this    voluntary   procedure    at    the   pre-trial    hearing. 

Moreover,  it  was  suggested  by  defence  counsel  that  the 
Commission  desires  to  have  disclosure  at  the  pre-trial 
hearing  was  inconsistent  with  the  tenor  of  other  proposals 
(Form  "A")  which  encourage  the  accused's  right  to  remain 
silent.  And  because  this  is  a  voluntary  procedure  it  was 
difficult  to  assess  the  impact  on  an  accused's  rights.  It 
was  felt  that  it  should  either  be  mandatory  or  dispensed 
with    altogether. 
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It  was  suggested  by  the  judiciary  from  New  Brunswick  that 
this  element  of  the  proposals  represents  a  marked  departure 
from  a  traditional  fundamental  premise  of  the  criminal  law, 
namely  that  the  defendant  is  acquitted  when  the  Crown  can't 
prove  its  case  beyond  a  reasonable  doubt.  The  new  philo- 
sophy appears  to  be  that  we  "convict  the  guilty"  as  no 
innocent  accused  can  be  prejudiced  by  disclosures  given. 
Defence  counsel  suggested  that  if  the  objective  of  the 
proposal  is  a  more  informed  guilty  plea  or  a  better  prepared 
case,  then  this  suggestion  just  doesn't  fit  because  these 
disclosures  are  in  effect  an  aid  to  the  Crown  in  proving  its 
case. 

Finally  it  was  suggested  by  defence  counsel  that  it  would  be 
difficult  for  them  to  seize  upon  any  particular  defence  at 
this  stage  because  it  is  often  the  case  that  one  will  emerge 
at  trial.  The  counterpoint  was  made  by  Ontario  Crown  how- 
ever that  in  a  system  of  full  and  complete  disclosure,  the 
defence  must  be  able  to  formulate  his  position  at  this 
s  t  ag  e . 

Resources 

Discussion  intimated  there  were  uncontested  statements  that 

a  great  deal  of  the  problems  that  exist  under  the  present 
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system  reflect  resources  or  a  lack  of  them.  It  was  pointed 
out  that  the  period  where  we  have  become  most  concerned  with 
delay  (1970-on),  major  pieces  of  legislation  (Wiretap  Bill, 
Breathalizer ,  Bail  Reform  and  Legal  Aid)  have  been  intro- 
duced without  additional  injections  of  resources.  In  the 
last  decade  the  Legal  Aid  budget  has  grown  from  3  million  to 
30  million.  It  was  agreed  that  more  legislation  was  not  the 
answer.  It  was  not  clear  whether  more  resources  was  the 
answer  or  as  was  suggested  by  a  Director  of  prosecution  a 
tightening  up  of  the  present  system  and  more  informal  dis- 
closure. General  discussion  by  all  disciplines  was  critical 
of  the  Legal  Aid  Program  as  contributing  greatly  to  delay  in 
the  process.  It  was  indicated  by  the  OLAP  director  however 
that  80-85%  of  criminal  cases  are  dealt  with  by  Legal  Aid. 
It  was  felt  by  the  judiciary  that  it  was  necessary  to  put  "a 
cap"  on  Legal  Aid  as  it  seemed  that  a  person  being  defended 
by  Legal  Aid  was  getting  a  better  defence  than  one  who  had 
to  pay  for  it. 

Need  for  Role  of  Preliminary  Hearing 

The  judiciary  felt  a  preliminary  hearing  and  a  trial  were 
duplicative  in  the  sense  that  the  Crown's  case  at  trial  was 
a  rehash  of  the  P.I.,  that  quite  often  it  was  held  for 
cosmetic  purposes  as  committal  for  trial  occurred  in  98%  of 
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the  cases,  and  finally  that  an  artificial  distinction  was 
being  made  in  the  sense  that  theft  of  $199  would  not  entitle 
an  accused  to  a  preliminary  inquiry  whereas  theft  of  $201 
would.  On  the  contrary  a  majority  felt  that  it  was  required 
and  necessary  because  quite  often  the  credibility  of  a 
witness  is  at  issue  and  he/she  should  be  examined.  Again  in 
the  case  of  hostile  witnesses.  It  was  also  felt  that  in 
certain  cases  no  amount  of  disclosure  will  get  the  same 
feeling  across  to  the  court  as  could  be  achieved  by  direct 
examination.  Yet  under  the  LRC  proposals,  counsel  would  be 
required  to  make  a  motion  where  the  Crown  refuses  to  call 
that  witness  with  the  possibility  that  it  might  be  refused. 
Defence  counsel  were  unprepared  to  give  up  their  present 
r  ight  to  call  witnesses  not  called  by  the  Crown.  There  was 
no  agreement  on  the  present  role  that  the  preliminary 
hearing  plays  and  in  part  this  led  to  the  difficulty  in 
deciding  whether  it  should  be  discarded.  It  was  reiterated 
on  many  occasions  by  the  Crown  and  Judiciary  that  inex- 
perienced counsel  who  called  all  the  witnesses  not  called  by 
the  Crown  were  very  much  a  factor  in  the  problem  of  delay 
presently  experienced.  It  was  proposed  that  in  Ontario 
judges  lean  heavily  on  counsel  to  agree  on  the  number  of 
witnesses  to  be  called  etc.  and  in  this  manner  could 
expedite   matters    using    at    the    same    time    our    present    system. 
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L.R.C.  Proposals 

Comment  has  been  made  on  matters  concerning  rights  of  the 
accused  and  applications  for  witnesses  at  the  discovery 
hearing.  However,  another  essential  feature  of  the  working 
paper  keys  on  the  need  for  witness  statements.  It  was 
suggested  by  the  police  that  these  would  prove  an  additional 
burden  on  them  as  it  would  be  necessary  to  explain  the 
necessity  for  accuracy  and  the  consequent  sanction  provided 
in  the  event  of  a  false  statement.  It  was  pointed  out  that 
on  the  contrary  an  accused  is  not  prosecuted  for  false 
statement  made  with  the  net  result  being  that  a  potential 
witness  would  be  inhibited  and  intimidated  to  the  extent 
that  he  may  not  give  a  statement. 

With  regard  to  the  charging  process  there  was  a  clear 
divergence  of  opinion  as  to  who  should  ultimately  lay  the 
charge.  Crown  or  police.  However,  in  large  urban  areas  it 
was  felt  that  the  police  should  make  the  ultimate  decision 
perhaps  with  advice  from  the  Crown  office. 

Discovery  was  encouraged  by  all  present  and  a  majority  felt 
that  it  could  be  achieved  through  utilization  of  the 
Criminal  Code  provisions  allowing  the  court  to  make  rules  on 
a  local  basis.   This  reflected  the  feeling  that  the  problems 
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inherent  in  the  present  system  were  regional.  It  was 
suggested  by  Crown  counsel  that  in  view  of  the  existing 
problem  of  the  lack  of  Crown  preparedness,  that  much  more 
rigid  approach  to  discovery  would  prove  a  catalyst  to  them 
to  prompt  better  case  preparation.  It  was  unclear  whether 
discovery  would  be  achieved  by  mutual  trust  and  cooperation 
(informal),  by  provincial  legislation  or  through  a  more 
active  judicial  role. 

As  of  March  22,  1977  a  new  project  for  discovery  is  effec- 
tive in  the  Toronto  area  whereby  there  is  Crown  disclosure 
and  VOLUNTARY  defence  disclosure.  There  are  also  no  sanc- 
tions attached  to  failure  of  Crown  to  give  disclosure.  The 
Crown  gives  only  a  synopsis  of  witness  statements  and  only 
where  there  is  agreement  with  defence  counsel  as  to  the 
number  of  witnesses  to  be  called,  election  to  be  made  etc. 
A  somewhat  similar  project  is  being  employed  in  Montreal 
with  plans  for  it  to  be  extended  into  other  parts  of  Quebec. 
It  is  working  without  legislation;  however,  in  the  case  of 
disagreement  over  what  is  to  be  released,  a  judge  is 
available  to  force  the  hand  of  counsel.  It  has  resulted  in 
a  significant  reduction  in  the  number  of  witnesses  required. 
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There  was  general  agreement  by  the  judiciary  that  the 
pre-trial  hearing  proposed  was  a  necessary  element  in  the 
process  in  that  there  could  be  a  considerable  narrowing  of 
issues  that  could  facilitate  the  expedition  of  trial. 

One  problem  that  was  indicated  by  defence  counsel  was  the 
paper's  encouragement  for  early  election  by  the  accused  with 
the  consequent  result  that  re-election  could  only  occur  in 
exceptional  circumstances.  The  feeling  was  that  defence 
counsel  didn't  want  to  be  tied  to  their  election  at  such  an 
early  stage  of  the  process. 
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MULTIDISCIPLINARY  WORKSHOPS 
Workshop  No.  8:   Judge  Sandra  E.  Oxner 

Problems 

1 .  Disaffection  with  the  System 

None  of  the  participants  were  satisfied  with  the  way  the 
system  worked. 

2 .  Practical  Relationship  of  Crown  and  Police 

The  police  agreed  that  the  Crown  should  lay  all  informations 
as  this  would  avoid  problems  of  mislaid  charges  and  over- 
charging by  the  police.  This  procedure  is  in  full  effect  in 
New  Brunswick  but  the  Crown  and  police  in  Ottawa  did  not 
seem  to  work  as  closely.  In  Montreal  the  procedure  was  used 
in  indictable  offences  but  not  in  summary  cases;  it  was 
generally  agreed,  that  the  summary  convictions  offences 
might  also  be  approved  by  the  Crown  before  being  laid. 

3 .  Crown  Counsel;   Accuracy  of  Numbers,  Preparation  and 
Exper  ience 

It  was  generally  agreed  that  the  criminal  justice  system 
lacks  Crown  as  well  as  defence  counsel  and  even  courtrooms. 
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It  was  suggested  that  the  Crown  should  make  a  better  attempt 
to  have  evidence  for  its  case  before  going  to  trial  and 
thereby  avoid  adjournments  of  courthouse  withdrawal  of  the 
charge.  There  was  concern  expressed  that  some  Crowns  have  a 
tendency  of  going  to  trial  without  having  interviewed 
witnesses. 

4 .  Defence   Counsel;      Adequacy   of    Number  s  ^    Preparation    and 
Exper  ience 

There  is  a  problem  of  inexperienced  defence  counsel  practic- 
ing. (A  leading  defence  counsel  in  Ottawa  suggested  there 
were  approximately  six  competent  criminal  lawyers  in  the 
city).  It  was  agreed  that  it  was  the  poor  lawyers  who 
delayed  the  system  by  demanding  the  preliminary  while  the 
good  lawyers  would  waive  it  upon  proper  disclosure.  However, 
in  the  case  of  obstinate  or  secretive  Crowns,  the  prelimi- 
nary fulfills  a  valuable  defence  role  by  permitting  dis- 
covery. Generally  the  Crown  and  defence  seemed  to  cooperate 
with  each  other  with  regard  to  discovery,  but  there  was 
concern  expressed  over  the  fact  that  this  was  a  totally 
voluntary    act    on    the    Crown's    part. 

5 .  Adequacy   of    Resources 

General    dissatisfaction    was     expressed     for     the     lack    of 
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sufficient  numbers  of  police.  Crown,  defence  counsel, 
judges,  court  administrators  and  even  courtroom  facilities. 
This  was  cited  as  one  of  the  causes  of  lengthy  delays  within 
the    system. 

6.  Administrative   Problems 

There  was  a  general  complaint  that  inadequate  use  of  court 
administrators  resulted  in  underused  or  overstacked  court 
dockets.  While  the  judges  concerned  seemed  to  wish  to 
retain  control  over  the  number  of  cases  they  heard,  the 
Crown  and  police  felt  the  judges  generally  had  little  con- 
ception of  how  long  or  how  complex  the  individual  case  in 
question  might  be,  which  leads  to  an  inefficient  use  of 
time. 

7.  Delay 

The  major  concern  was  with  the  witnesses'  and  general 
public's  convenience  which  was  abused  by  excessive  delays. 
Delay  might  also  be  used  by  defence  as  a  tactical  tool  in 
his  case  and  as  the  defence  counsel's  paramount  duty  is  to 
the  welfare  of  his  client,  this  tool  is  widely  used.  Delays 
also  occur  where  the  defence  has  not  been  properly  informed 
of  what  he  is  facing  and  as  the  police  are  notorious  for 
overcharging,  the  defence  will  wait  to  see  the  case  against 
it    before    it    pleads    to    reduced,     included    or    all    charges. 


APPENDIX  5  171 


8 .  Preliminary  Inquiry 

The  preliminary  offers  the  defence  a  chance  to  cross- 
examine  the  witness  and  it  was  conceded  that  what  a  witness 
says  in  the  box  may  be  very  different  from  what  was  said  in 
the  witness'  signed  statement.  Where  the  defence  and  the 
Crown  get  together  it  is  a  simple  matter  of  strategy  to 
admit  to  what  is  going  to  be  easily  proven  so  there  would  be 
no  advantage  in  cross-examining  a  witness  if  his  evidence  is 
strongly  supported.  As  to  providing  guidelines  for  when  to 
permit  cross-examination,  that  is  to  say  when  the  signed 
statement  will  not  be  considered  sufficient,  it  was  agreed 
that  what  is  clear  to  a  judge  may  not  be  clear  to  defence 
counsel.  As  to  imposing  judicial  guidelines,  it  was  con- 
ceded that  there  is  abuse  in  the  present  system,  there  would 
be  abuse  in  any  new  system  or  in  any  legislated  system. 
Finally,  it  was  agreed  that  the  preliminary  inquiry  itself 
poses  no  problems;  no  one  has  ever  suggested  the  preliminary 
inquiry  causes  delay  but  rather  that  factors  outside  the 
preliminary  are  responsible.  However,  the  preliminary  does 
require  the  attendance  of  unnecessary  witnesses. 

9 .  The  Uninformed  Accused 

The  information  sheet  presented  by  the  L.R.C.  was  rejected 
as  being  too  confusing  to  an  accused.   The  time  of  informing 
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the  accused  is  as  important  as  what  he  is  told.  To  delay 
giving  the  accused  his  rights  until  he  is  at  the  steps  of 
the  court  house  is  useless  when  you  understand  that  the 
determination  of  the  case  may  have  been  made  by  what  was 
said  to  the  police.  A  first  offender  may  not  know  enough 
to  remain  silent  but  a  hardened  criminal  will.  Even  where 
there  is  a  duty  counsel  present  at  arraignment  a  plea  of  not 
guilty  will  be  given  in  order  to  delay  the  hearing  and 
afford  counsel  time  to  discover  the  Crown's  case  and  then 
properly  advise  his  client.  An  oral  statement  by  the  court 
directly  to  the  accused  was  seen  as  much  more  effective  than 
the  paper  warning:   however  both  would  be  preferable. 

10 .  Treatment  of  Jurors^  Witnesses  and  Victims 
The  treatment  of  these  parties  was  recognized  as  appalling. 
The  factors  that  cause  delay  in  the  system  cost  these  people 
lost  work  days  and  inconvenience  which  leads  them  to  resent 
the  system.  The  citizen  may  even  see  the  system  as  using 
him  while  the  Crown,  defence  and  judges  all  have  to  be  there 
and  are  paid  well  to  be  there  -  it  costs  the  lay  person 
money  to  become  involved.  The  Crowns  expressed  embarras- 
sment about  the  small  amount  the  witnesses  were  paid. 
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11 .  Regional  Disparity 

The  urban/rural  approaches  were  drastically  different  and  it 
was  recognized  that  the  approach  of  the  L.R.C.  was  inapplic- 
able in  all  areas.  The  applicability  of  any  given  approach 
differs  from  city  to  city,  from  province  to  province,  with 
the  result  that  no  conclusion  could  be  accepted  by  all  par- 
ties.  Things  of  concern  to  one  region  were  not  to  another. 

12 .  Problems  of  Legislated  Solutions 

The  group  generally  agreed  that  legislation  should  create 
the  right  for  the  accused  to  have  pre-trial  disclosure  and 
that  if  the  Crown  refused  to  cooperate,  an  application  could 
be  made  to  a  judge  for  a  disclosure  order. 

Major  legislation  in  this  area  was  universally  damned.  It 
was  agreed  that  any  problems  that  were  to  be  solved  by 
statute  would,  in  turn,  create  problems.  (e.g.  those 
lawyers  who  picked  apart  the  old  system  would  interpret  the 
statute  in  much  the  same  fashion).  Concern  was  also  ex- 
pressed that  whatever  interaction  between  Crown  and  defence, 
that  existed  in  the  old  system,  would  be  destroyed  by  throw- 
ing the  parties  into  enemy  camps  at  an  even  earlier  stage. 
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Solutions 

1 .  Charging  Process 

More  interaction  between  the  Crown  and  police  is  desired, 
with  the  Crown  assuming  a  greater  role  in  this  initial  stage 
and  monitoring  all  informations  before  they  are  laid.  As 
the  problem  stems  from  lack  of  people  and  money  the  answer 
is  simply  more  people  and  more  money. 

Furthermore,  time  will  be  saved  by  preventing  charges 
proceeding  which  will  later  be  withdrawn  when  it  is  realized 
they  are  not  provable. 

2 .  Accused's    Rights 

The  accused  has  a  right  to  be  informed,  the  only  question  is 
"when?".  It  was  agreed  that  the  information  is  of  most  use 
to  the  defendant  when  he  most  needs  it  which  is  as  soon 
after  arrest  as  possible. 

The  accused  should  be  advised  orally  by  the  judge  at 
arraignment  of  his  right  to  counsel,  and  of  the  significance 
of  a  guilty  plea.  Any  cautionary  document  should  be  in 
addition  to  this. 
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3 .  Election 

It  was  agreed  that  re-election  was  judge-seeking  exercise  or 
a  delaying  tactic  but  no  particular  time  was  agreed  upon  as 
to  when  to  prohibit  further  election.  It  was  agreed  a 
re-election  away  from  a  jury  trial  should  be  prohibited  and 
a   guilty   plea    should    never    be   obstructed. 

4 .  Discovery 

The  Crown  should  disclose  everything,  including  witnesses' 
names  and  addresses,  unless  it  can  show  good  reason  why  not 
to.  Some  sworn  witness  statements  should  not  be  turned  over 
to  the  defence  as  it  was  agreed  that  witnesses  would  simply 
stop  giving  statements  if  they  knew  the  defence  would  get  a 
copy  and  such  a  practice  could  encourage  harassment  in 
exceptional  circumstances.  It  was  suggested  that  it  be  made 
an  obligation  for  the  Crown  to  give  full  disclosure  without 
specifying  what  the  disclosure  will  be,  while  enforcement 
could  be  assisted  by  giving  the  judge  power  to  adjourn  until 
the  disclosure  was  made. 

The  group  felt  there  should  be  voluntary*  pre-trial 
discovery  for  all  offences,  including  summary  conviction  and 
absolute  jurisdiction  indictable  ones. 
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*  Supported  by  a  clause  in  the  Code  to  allow  application 
to  a  judge  for  a  disclosure  order  if  the  Crown  would 
not  cooperate. 

There  should  be  no  formalized  obligation  on  the  defence 
to  disclose  but  informal  disclosure  should  be  encouraged. 

5.   Pre-Trial 

The  defendant  should  not  have  to  disclose  the  defence,  as 
the  accused  has  the  inalienable  right  to  have  the  Crown 
prove  guilt  beyond  a  reasonable  doubt.  The  rationale  for 
this  position  is  simply  that  any  Crown  should  easily  be  able 
to  see  the  possible  defences  to  be  raised,  with  the  excep- 
tion of  alibi,  and  that  while  this  "two-way  street"  might 
please  the  Crown  and  police  it  would  offer  the  system 
nothing  in  return.  It  was  also  suggested  that  the  discus- 
sion within  the  disclosure  by  the  Crown  inevitably  reveals 
the  defence  case  and  that  any  formal  or  legislative  change 
would    achieve    nothing. 

The  group  wished  to  retain  the  preliminary  hearing,  so  as  to 
retain  the  right  to  cross-examine  witnesses.  There  was 
discussion  but  no  consensus  on  legislative  support  for 
defence    calling     the     investigating     officer     during     a 
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preliminary  hearing  to  obtain  the  names  and  addresses  of 
witnesses,    if   not    freely   given. 

There  was  general  support  for  legislation  to  change  the 
purpose  of  the  preliminary  inquiry  to  include  discovery. 
(Rather    than    simply    a    screening    process). 
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Report  on  Multi-Disciplinary  Workshops 


23  March  1977 


The  multi-disciplinary  workshops  lived  up  to  expecta- 
tions in  eliciting  a  wide  variety  of  opinions  on  pre-trial 

procedures.  The  discussions  reflected  the  complexity  of  the 
subject  matter,  and  the  diversity  of  interests  and  areas 
represented. 

Each  workshop  adopted  its  own  format  for  discussion. 
A  detailed  account  of  what  transpired  in  each  workshop  will 
be  sent  to  Conference  participants  at  a  later  date. 

This  document  summarizes  and  synthesizes  the  major 
issues  discussed  in  the  eight  workshops  under  three  general 
headings: 

1.  Problems 

2 .  Solutions 

3.  Conclusions 
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1 .      Problems 

There  was  general  agreement  that  there  are  serious 
defects  in  the  criminal  process  leading  up  to  trial. 
Dissatisfaction  with  the  system  is  common  in  the  general 
public,  especially  among  those,  such  as  witnesses  and  vic- 
tims, who  have  been  involved  in  the  process.  In  addition, 
each  of  the  professions  represented  at  the  Conference 
expressed    frustration   with    some    aspects    of    the    system. 

Opinions  on  which  of  the  problems  were  the  most 
serious,  and  on  the  causes  of  these  problems  were  less 
uniform.  The  problems  vary  from  province  to  province  and 
between    urban    and    rural    areas. 

The  defects  most  frequently  mentioned  were  the 
following: 

(a)      Delay 

Long,  unnecessary  delays  between  charging  and  trial 
were  regarded  by  all  groups  as  a  major  problem,  particularly 
in  large,  urban  centres.  Delay  was  perceived  as  the  product 
of  other  defects  in  the  system. 
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The  causes  of  delay  most  frequently  mentioned  were: 
inadequate  resources  devoted  to  the  criminal  justice  system 
with  resulting  shortages  in  physical  facilities,  judge 
power,  prosecutors  and  legal  aid;  lack  of  proper  preparation 
by  Crown  and  defence;  deliberate  delaying  tactics;  lack  of 
judicial  control  over  adjournments;  lack  of  early  discovery; 
abuses  of  legal  aid  tariff  structures  that  encourage  pro- 
longing cases;  over-utilization  of  the  criminal  process; 
archaic  procedures;  work  habits  of  lawyers;  inefficient 
case-flow  management;    and    other    administrative   problems. 


(b)    Preparation 

Closely  related  to  delay  and  other  problems, 
inadequate  case  preparation  by  police.  Crown  and  defence  was 
seen  by  many  as  a  factor  adversely  affecting  the  quality  of 
the  system.  "Flying  by  the  seat  of  the  pants"  was  an 
expression  often  used  to  describe  the  situation  that 
produced  administrative  chaos,  delay,  unnecessary  or 
unnecessarily  protracted  litigation,  or  undeserved 
acquittals  or  convictions.  Particular  aspects  of  this 
problem   are   discussed    under    other    headings. 


182  APPENDIX  6 


(c)  Relationship  Between  Police  and  Crown 

The  need  for  prompt  and  complete  communication  of 
information  from  the  police  to  the  Crown  was  stressed  by 
many  as  a  means  of  reducing  delay,  facilitating  discovery, 
eliminating  doubtful  cases  and  improving  the  quality  of 
prosecution.  The  practical  difficulties,  such  as  inadequate 
manpower,  were  also  recognized. 

Opposing  views  were  expressed  on  the  issue  of  whether 
the  Crown  or  the  police  should  have  the  primary  responsi- 
bility for  charging  and  on  the  issue  of  whether  the  Crown 
should  be  consulted  before  charges  are  laid. 


(d )  Crown  Counsel 

The  quality  of  prosecution  services  was  severely 
criticized,  even  by  representatives  of  the  Crown,  whose 
pleas  for  improved  funding  fell  on  receptive  ears. 

Crown  counsel  offices  in  many  jurisdictions  are 
undermanned  and  underpaid.  This  results  in  delays, 
inadequate  case  preparation,  poor  communication  with  defence 
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and    police,    employment    of    inexperienced    counsel,     and    an 
acquittal    rate    that    is    the   delight    of    the  defence   bar. 

( e)    Defence   Counsel 

Adverse  comments  were  also  made  about  the  defence 
bar.  A  prevalent  view  among  police  and  Crown  counsel  is 
that  too  many  defence  counsel  conduct  their  case  as  a  game, 
taking  advantage  of  every  weakness  in  the  Crown's  case  and 
of  every  legal  rule  while  refusing  to  co-operate  in 
pleading,  in  preparing  for  trial,  or  in  the  narrowing  of 
issues    to    be    litigated. 

Other  problems  noted  were:  deliberate  delaying  tac- 
tics, abuses  of  legal  aid,  and  the  shortage  of  experienced, 
competent   defence   counsel. 


(f)    Legal    Aid 

No  one  challenged  the  principle  that  the  indigent 
accused  should  be  provided  with  legal  aid.  There  were, 
however,  many  criticisms  of  the  manner  in  which  legal  aid  is 
administered:     inadequate     funding,     assigning    cases    to 
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inexperienced  lawyers,  assigning  too  many  cases  to  over- 
worked, popular  counsel,  fee  structures  that  encourage 
delays,  and  the  tendency  of  legal  aid  to  encourage  not 
guilty  pleas. 


(g)  Resources 

Many  of  the  problems  of  the  system  were  attributed  to 
the  inadequacy  of  the  resources  devoted  to  the  adminis- 
tration of  criminal  justice  in  all  its  aspects:  police. 
Crown  counsel,  legal  aid,  judiciary,  physical  facilities, 
and  administration.  Particular  manifestations  of  this 
problem  are  discussed  under  some  of  the  headings  above. 

While  there  was  general  agreement  that  money  was  a 
basic  problem,  several  speakers  warned  against  concentrating 
on  this  to  the  exclusion  of  other  equally  basic  problems. 


(h)  Administration 

Weaknesses  in  administrative  structures  and  pro- 
cedures were  regarded  by  many  as  a  cause  of  inefficiency  in 
the  system.   Different  opinions  were  expressed  on  the  key 
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issue  of  the  relationship  that  should  exist  among  the 
judiciary,  the  Crown  and  the  administrators. 

( i )  Victims,  Witnesses  and  Jurors 

Universal  sympathy  was  expressed  for  the  plight  of 
the  innocent  citizen  caught  in  the  criminal  justice  system 
as  victim,  witness  or  juror.  They  are  frequently  treated 
with  lack  of  consideration;  witnesses  are  required  to  make 
appearances  without  testifying;  they  are  required  to  testify 
unnecessarily  or  on  issues  that  should  have  been  disposed  of 
by  agreement  of  counsel.  The  system  imposes  on  their  time, 
causes  them  economic  hardship,  and  presents  to  them  the 
image  of  a  system  of  justice  that  is  archaic,  insensitive, 
and  unfair . 

Heavy  reliance  on  police  as  witnesses  also  creates 
problems:  diversion  of  police  from  their  normal  duties, 
delays  when  police  are  not  available,  and  overtime  costs. 

( j )  Discovery  and  the  Uninformed  Accused 

The  complex  problems  associated  with  discovery  are 
discussed  under  part  (2)  of  this  report. 
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2.   Solutions 

Enumeration  of  the  problems  of  the  criminal  justice 
system  proved  to  be  a  simpler  task  than  the  devising  of 
solutions.  In  the  limited  time  available  the  workshops  were 
unable  to  reach  agreement  on  the  specifics  of  reform,  with  a 
few  minor  exceptions. 

There  emerged,  however,  general  agreement  on  the 
approach  to  reform. 

There  was  a  concensus  that  improvements  in  the  system 
should  not  be  based  on  rigid  legislative  schemes,  applicable 
uniformly  throughout  the  country.  Reforms  must  accommodate 
local  variations  in  practice,  and  permit  a  large  measure  of 
local  autonomy.  The  majority  view  favoured  non-legislative 
solutions  in  relation  to  discovery  based  either  on  local 
rules  of  court,  voluntary  arrangements  between  Crown  and 
defence,  or  other  voluntary  schemes.  It  was  recognized  that 
some  problems  can  only  be  solved  through  education  and 
changes  in  attitudes. 

Many  aspects  of  the  proposals  in  the  discussion  paper 
prepared  by  the  Commission  were  criticized  on  the  ground 


APPENDIX  6  187 


that  they  would  impose  a  rigid,  legislative  scheme.  There 
was  little  agreement,  however,  on  alternatives,  except  for 
the  expressed  confidence  of  many  that  solutions  would 
eventually  be  devised  on  the  local  level. 

Concern  was  also  expressed  that  some  of  the  Commis- 
sion proposals  might  add  to  the  complexity  and  cost  of  the 
pre-trial  process. 

On  the  other  hand  it  was  recognized  by  many  that 
legislation  may  be  necessary  in  relation  to  certain  matters. 
Several  workshops  suggested  that  legislation  should  only  be 
introduced  after  experimentation  and  evaluation  through 
pilot  projects  established  on  a  voluntary  basis. 

Only  one  resolution  was  adopted  in  the  workshops;  it 
states: 

It  was  agreed  that  pilot  projects  should  be 
established  across  Canada  (if  possible  with 
the  administrative  and  financial  aid  of  the 
Law  Reform  Commission)  and  after  a  year,  the 
results  should  be  scientifically  evaluated. 
These   projects    should   operate    without 
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compulsory  rules  and  no  legislation  should  be 
enacted  until  the  projects  have  been  evaluated 
and  discussed. 

A  major  portion  of  the  workshop  sessions  was  devoted 
to  a  discussion  of  the  reform  proposals  contained  in  the 
Commission  paper.  In  general  the  participants  were  of  the 
view  that  these  proposals  merited  further  study.  The  sig- 
nificant aspects  of  these  discussions  are  summarized  below. 

( a)  Discovery 

A  clear  majority  of  the  participants  favoured  some 
form  of  discovery  before  trial  for  the  benefit  of  the 
accused.  Discovery  was  viewed  not  only  as  a  benefit  to  the 
accused,  but  also  as  a  potential  benefit  to  the  criminal 
justice  system  in  so  far  as  it  might  result  in  earlier 
decisions  as  to  plea,  reduce  delay,  encourage  greater 
defence  co-operation,  and  simplify  the  issues  litigated  at 
trial . 

Apart  from  this  sentiment  in  favour  of  some  form  of 
discovery,  no  concensus  emerged  either  on  the  level  of 
principle   or    procedure. 
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No  Other  single  topic  elicited  so  many  comments. 
Clearly  discovery  is  a  controversial  topic.  It  was  apparent 
from  the  discussions  that  discovery  practices  vary  from  one 
area  to  another,  and  that  some  defence  counsel  are  more 
successful    in   obtaining   discovery    than   others. 

Defence  counsel,  understandably,  favour  broad  rights 
of  discovery.  Many  are  unwilling  to  make  any  concession  in 
return,  either  by  creating  a  system  to  encourage  admissions 
or    by    eliminating    the   preliminary    inquiry. 

Many  police  and  Crown  counsel  on  the  other  hand 
opposed  broader  discovery  on  the  ground  that  it  would 
further  tip  the  balance  in  favour  of  the  accused.  Others 
took  the  view  that  broader  discovery  should  only  be  required 
if  the  defence  reciprocates  in  some  fashion  either  by 
disclosing  its  evidence,  making  admissions,  or  co-operating 
with    the   Crown    in    some    other    fashion. 

There  was  no  agreement  on  what  items  should  be 
disclosed,  procedure  for  disclosure,  sanctions  for  non- 
disclosure, procedure  for  settling  disputes,  or  on  the 
impact  discovery  should  have  on  the  accused's  traditional 
rights,    such    as    the    right    of    silence. 
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Fears  were  expressed  that  some  of  the  Commission's 
proposals  might  be  unduly  complex,  time  consuming  and 
costly.   There  was  no  agreement  on  alternatives,  however. 


( b)  The  Preliminary  Inquiry 

The  proposal  to  eliminate  the  preliminary  inquiry  was 
not  discussed  in  all  the  workshops.  In  those  groups  that 
did  discuss  the  matter,  differences  of  opinion  similar  to 
those  in  relation  to  discovery  emerged.  Some  saw  the  pre- 
liminary inquiry  as  an  unnecessary  step  that  causes  delay, 
inconvenience  to  witnesses  and  others,  and  as  a  procedure 
that  should  be  replaced  by  an  improved  discovery  system. 
Others  were  of  the  view  that  the  preliminary  was  a  valuable 
aid  in  preparing  both  the  defence  and  the  Crown  case,  and  a 
necessary  vehicle  for  examination  and  cross-examination  of 
potential  trial  witnesses. 


(c)  Pre-Trial  Hearing 

There    was    fairly    general     agreement     that     some 
procedure    should    be   devised    to    facilitate   early    preparation 
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for  trial  and  to  encourage  admissions  and  agreements  that 
would  limit  the  issues  at  trial.  Many  believed  that  a 
judicially  supervised  pre-trial  hearing  was  the  proper 
method  of  achieving  this.  There  was  also  wide  support  for 
the  pre-trial   determination   of   collateral    issues. 

The  concept  of  the  pre-trial  hearing  was  opposed  by 
others  on  the  ground  that  it  might  be  used  as  a  means  of 
forcing  disclosures  or  admissions  from  the  defence  in 
derogation  of  the  accused's  traditional  rights  to  require 
the   Crown    to  prove    its   case   and    to   remain    silent. 

(d)    Miscellaneous   Suggestions 

Many  valuable  suggestions  were  made  for  the  solution 
of  particular  problems.  Time  does  not  permit  a  discussion 
of  these;  some  are  implicit  in  the  enumeration  of  the 
problems  in  part  (1);  others  will  be  explained  in  the 
individual    workshop   reports. 

3 .      Conclusions 

The  workshops  were  not  expected  to  produce  specific 
proposals    for    reform.      The  magnitude    and    complexity    of    the 
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issues  involved  in  preparing  for  trial  can  be  exposed,  but 
not  solved  in  five  hours  of  deliberation.  What  was 
accomplished  was,  nevertheless,  considerable. 

Men  and  women  from  all  parts  of  the  country  and  from 
within  and  outside  the  criminal  justice  system  examined  the 
process  and  found  it  seriously  deficient  in  many  respects. 
Magic  prescriptions  for  reform  were  not  written.  But  a 
clear  determination  to  co-operate  in  a  continuing  search  for 
solutions  did  emerge. 
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SPECIALIZED   WORKSHOPS 
Workshop  No.    1:    Crown   Counsel 

This  conference  has  been  very  worthwhile.  We  have 
been  forced  to  think  about  problem  areas  and  to  search  for 
solutions.  This  exercise  has  great  benefits  in  itself  as  we 
are  now  more  aware  of  problem  areas  and  potential  solutions. 
The  L.R.C.  are  to  be  complimented  for  sponsoring  this 
conference  and  we  hope  and  suggest  the  L.R.C.  sponsor  from 
time    to    time    further   multi-disciplinary   conferences. 

Generally,  Crown  counsel  have  many  strong  reserva- 
tions about  the  advisability  of  the  red  book  proposal  being 
converted  into  legislation.  While  there  are  many  good 
suggestions  and  ideas  in  the  proposal,  it  is  felt  that  it  is 
premature. 

We   associate  ourselves   with    the    Minister's    comments 

made   yesterday. 

The  voluntary  schemes  that  have  been 
initiated  in  some  provinces  are,  of 
course,  directed  to  non- 1  eg i si  a t i ve 
means  of  resolving  problems  of  delay.  I 
am  most  hopeful  that  these  schemes  will 
bear  fruit,  although  their  voluntary 
aspect  may  in  the  long  run  be  incom- 
patible with  the  nature  of  our  adversary 
system  of  justice.  Since  this  problem 
is  fundamental  to  an  efficient  criminal 
justice  system,  for  which  I  have  a 
significant  degree  of  responsibility,  I 
intend  to  have  my  Department  closely 
monitor    and     evaluate    the    results    of 
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these  voluntary  and  experimental 
schemes. 

I  am  confident  that  they  will  be 
valuable  in  testing  techniques,  in 
changing  attitudes  by  all  of  us,  and  by 
helping  to  indicate  the  nature  of  a 
legislative    regime. 

I  am  committed  to  seeing  the  backlogs 
are  reduced.  I  am  confident  that  you 
share  my  concerns  and  my  commitment  to 
ensuring  that  we  maintain  a  system  which 
is  relevant,  credible,  fair  and  just. 
The  problems  facing  the  criminal  justice 
system  can  be  solved.  I  look  forward  to 
your    advice   as    to   where  we   go    from  here. 


We  recognize  that  there  are  a  number  of  ongoing 
discovery  projects  being  carried  out  in  various  parts  of 
Canada  the  results  of  which  have  not  been  evaluated.  We 
further  recognize  that  there  are  concerns  relative  to  the 
implementation  of  discovery  varying  as  it  does  from  province 
to  province  and  within  each  province  as  to  manpower, 
practice  and  education.  We  recognize  the  education  of  the 
various  segments  of  the  justice  system  including  the 
Judiciary,  Crown,  Defence,  police  and  public  to  be 
fundamental.  Therefore,  we  recommend  that  the  consideration 
of  implementation  of  discovery  procedure  be  delayed  while 
the  various  projects  are  monitored  and  their  effectiveness 
determined. 
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SPECIALIZED  WORKSHOPS 
Workshop  No.  2:  Citizens 

We  wish  to  thank  the  Law  Reform  Commission  for  the 
opportunity  it  has  given  to  the  citizen  group  to  be  a  part 
of  this  proceeding.  In  that  vein  however  a  word  of  caution 
in  that  we  have  felt  some  frustration  in  being  asked  to 
communicate  the  feelings  of  citizens  about  the  criminal 
court  system  in  an  area  where  highly  technical  problems  were 
being  discussed  in  highly  technical  language  and  where,  from 
our  point  of  view,  it  has  been  very  difficult  to  communicate 
our  general  feelings.  We  would  therefore  caution  the 
Commission  that  if  they  really  wish  to  consult  with  citizens 
fully,  a  more  comprehensive  method  must  be  found. 

We  reviewed  the  general  problems  that  have  been 
discussed  over  the  past  several  days,  the  delays  in  the 
system,  the  general  lack  of  facilities  for  witnesses  and 
jurors,  the  feeling  of  alienation  and  trauma  that  the 
first-time  accused,  the  first-time  witnesses  and  the  first- 
time  juror  feel  on  entering  the  court  system.  If  we 
accomplish  nothing  else,  we  would  like  to  impress  on  the 
courts  and  the  bar  that  they  take  time  to  remember  that  if 
we  are  to  be  helpful  to  them,  we  need  their  support  and 
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direction  when  we  enter  their  world  which  is  very  alien  to 
us. 

With  respect  to  speedy  trial  and  some  form  of  dis- 
closure in  so  far  as  it  results  in  faster  trial  proceeding 
there  was  unanimity  that  some  reform  is  necessary.  In  many 
of  the  groups  we  attended,  the  bar  appeared  in  many  cases  to 
blame  problems  on  the  young  and  inexperienced  counsel. 
Respectfully,  we  would  submit  that  if  this  is  truly  the 
case,  the  bar  should  review  the  qualifications  and  training 
procedures  by  which  their  members  are  admitted.  However,  we 
strongly  suspect  that  there  are  basic  reforms  of  the  system 
itself  which  might  help. 

Insofar  as  legislated  disclosure,  there  was  not 
unanimity.  We  would  support  the  projects  reported  and  would 
encourage  further  projects  to  try  to  find  workable 
solutions.  If  there  is  to  be  legislation,  we  felt  it  should 
be  simple  and  general  and  that  great  care  be  exercised  to 
protect  the  rights  of  the  accused.  It  is  all  very  well  to 
save  time  but  not  at  the  expense  of  the  accused.  There  is 
also  concern  for  the  witness  in  that  if  disclosure  leads  to 
intimidation  on  top  of  all  his  present  discomforts,  it  could 
add  to  the  present  disincentives  in  the  system  which 
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mitigate  against  the  witness  coming  forth. 

A  good  deal  of  time  was  spent  on  witness  incentives 
and  disincentives.  We  had  the  usual  discussion  of  whether 
monetary  or  social  considerations  were  primary  and  the  usual 
disagreement.  Certainly,  some  instructions  to  witness  and 
jurors  as  to  expectations  in  general  would  be  useful  on 
first  entering  the  system,  some  reception  facility  to  direct 
them  as  to  the  location  of  the  court,  as  to  where  to  wait, 
who  will  call  them  etc.,  is  essential.  The  common  courtesy 
of  advising  a  witness  that  he  won't  be  needed  for  at  least  a 
certain  time  and  directions  to  the  coffee  room  would  do  a 
lot  for  his  frame  of  mind  and  his  will  to  cooperate. 

In  the  matter  of  payment,  it  should  be  at  least 
enough  to  defray  out-of-pocket  expenses  in  coming  to  court 
which  it  hardly  does  at  present  time.  Some  witnesses  by  the 
nature  of  their  jobs  lose  considerably  and  here  considera- 
tion of  their  time  as  well  as  remuneration  would  be  helpful 
to  their  feeling  of  being  part  of  the  court  rather  than  its 
pawn. 

We  would  applaud  the  Law  Reform  Commission's  efforts 
to  put  in  motion  a  process  of  law  reform.   We  would  however 
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caution  that  a  change  of  procedure  as  between  members  of  the 
bar  may  not  necessarily  solve  the  problems  of  people  caught 
up  in  the  system.  The  problems  of  those  people  must  be  kept 
in  mind  in  implementation  rather  than  some  secondary  gain 
for  either  counsel. 

Perhaps  a  clear  definition  of  the  roles  of  police, 
crown  and  court  would  help  the  outsiders  as  well  as  the 
participants  to  more  clearly  implement  change. 

May  I  say  that  we  are  encouraged  to  see  eminent 
members  of  the  bar  in  a  gathering  such  as  this  discussing 
change.  We  are  hopeful  that  it  will  lead  to  constructive 
effort  to  expedite  the  whole  process  and  we  would  thank  the 
commission  for  the  opportunity  to  have  been  part  to  and  part 
of  this  exercise. 
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SPECIALIZED  WORKSHOPS 
Workshop  No.  3:  Police 

It  should  be  stated  at  the  outset  that  police  con- 
cerns generated  by  the  discussions  held  here  these  past  two 
days,  are  concerns  which  impact  the  total  criminal  justice 
system.  We  are  the  "front  end"  of  the  system  and  our 
efforts,  if  misdirected,  can  have  significant  detrimental 
effects  which  would  not  be  in  the  public  interest.  If  the 
police  are  to  be  effective  and  efficient,  there  must  be  a 
balance  of  the  public  interest  against  the  interests  of  the 
individual  who  is  confronted  by  the  law.  While  the  police 
of  late  have  been  outspoken  in  their  criticism  of  certain 
trends  and  innovations  in  the  system,  they  have  simultane- 
ously demonstrated  a  willingness  to  change  and  to  modify 

their  approach  in  order  to  accommodate  both  the  public  needs 
and  the  other  components  of  the  system.  It  is  within  that 
framework  that  we  have  addressed  the  question  of  pre-trial 
disclosure. 

The  police  recognize  the  necessity  for  disclosure. 
It  is  an  acknowledged  fact  within  the  system,  existing  to  a 
greater  or  a  lesser  degree  in  various  jurisdictions 
depending  to  a  large  extent  on  the  personalities  involved. 
In  principle,  therefore,  the  police  agree  with  the  concepts 
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outlined  in  the  documents  here  --  we  disagree  strongly, 
however,  with  the  forms  under  which  it  is  proposed.  We 
believe  it  to  be  excessively  structured;  too  formalized;  and 
imbalanced  in  favour  of  the  accused. 

Because  disclosure  and  discovery  exists  and  works  in 
some  jurisdictions;  and  whereas  it  has  been  tried  and  does 
not  work  in  other  areas,  we  concluded  that  it  would  not  be 
prudent  to  impose  a  formalized  system  by  way  of  legislation. 
Indeed,  the  problem  might  well  be  administrative  in  nature 
not  calling  for  a  legislative  course.  We  believe  that  any 
initiative  into  this  area  ought  to  take  into  account  certain 
considerations: 

1.  If,  regardless  of  our  concerns,  there  is  to  be 
legislation,  it  should  be  broad  in  character  and  philosophy 
and  not  excessively  structured. 

2.  It  should  be  discretionary  rather  than  mandatory 
so  that  provincial  Attorney's  General  in  consultation  with 
the  local  authorities  can  determine  the  parameters  of  the 
process  within  their  jurisdiction. 

3.  There  should  be  some  reciprocity  in  the  disclo- 
sure process  as  it  affects  the  prosecution  and  the  defence. 
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4.  That  the  federal  government,  through  the  Law 
Reform  Commission,  assist  materially  in  evaluating  any 
initiatives    in    this   direction. 


In  conclusion,  we  appreciate  the  invitation  to  be 
consulted  on  this  very  important  matter.  We  believe 
existing  experiments  should  be  continued  locally  but  that 
the  negative  aspects  ought  to  receive  the  same  careful 
attention  as  the  program's  positive  aspects.  This  is 
particularly  important  at  this  time  when  criminal  conduct  is 
of  such  grave  public  concern.  We  know  that  everyone  here 
shares    this    concern. 
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SPECIALIZED  WORKSHOPS 
Workshop  No.  4:  Judges 

The  Specialized  Workshop  attended  by  Trial  Judges 
from  all  parts  of  Canada  and  by  Judges  from  the  variety  of 
trial  courts  that  exist  in  the  Provinces  and  the  Territories 
of  Canada,  focussed  attention  on  two  basic  issues  which  have 
constantly  appeared  at  this  working  conference  on  "Preparing 
for  Trial".  It  is  fair  to  say  that  a  consensus  was  reached 
on  each.   Those  issues  are: 

(A)  The  desirability  of  mandatory  disclosure  of  the 
Crown's  case  to  the  accused  at  a  reasonably  early  stage  of 
the  proceeding; 

(B)  The  role  and  form  of  Pre-Trial  proceedings 
following  discovery. 

This  report  will  deal  in  turn  with  each  area. 

(A)   Disclosure 

An  appreciation  exists  that  a  growing  and  complex 
administrative  problem  has  prompted  us  to  meet  together  to 
address  ourselves  to  this  problem.  Included  within  that 
problem  are  such  matters  as  (1)  the  inconvenience  to  large 
numbers  of  witnesses,  often  on  more  than  one  occasion,  who 
often  have  but  brief  and  technical  evidence  to  present;  and 
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(2)  the  delay  that  often  occurs  between  the  occurence  of  the 
event  and  the  trial  itself  and  all  of  the  attendant  problems 
which  that  circumstance  presents. 

It  is  believed  that  by  the  presence  of  a  procedure 
whereby  the  two  sides  to  the  case.  Crown  and  defence,  must 
meet  together  in  some  setting  at  an  early  date  so  that  the 
defence  can  be  apprised  of  the  case  against  the  accused, 
will  go  a  long  way  to  alleviate  some  of  the  present  problem 
areas. 

To  this  end  we  are  generally  agreed  that  statutory 
revision  should  be  made  whereby  an  obligation  will  rest  on 
the  Crown  to  make  disclosure.  We  see  no  need  for  the 
necessary  amendment  to  be  other  than  a  short,  concise 
statement  of  the  requirement. 

We  appreciate  of  course  that  provision  for  more 
detail  must  follow.  It  is  our  view  however  that  regional 
problems,  differences  and  peculiarities  are  such  that 
national  uniform  rigidity  should  be  avoided.  Such  problems, 
differences  and  peculiarities  not  only  may  exist  as  between 
provinces  and  territories  but  also  within  a  province  where 
both  metropolitan  and  rural  situations  must  be  taken  into 
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account.  To  accomplish  this  end  it  is  our  view  that 
statutory  provision  should  be  confirmed  so  as  to  allow  the 
courts  of  the  various  provinces  and  territories  the  power  to 
make  Rules  to  allow  for  the  Disclosure  process  to  take  place 
in  an  orderly  manner  in  accordance  with  the  needs  and 
requirements  of  the  territorial  area.  Detail  of  the  extent 
and  scope  of  disclosure  will  be  regulated  by  such  Rules. 

If  statutory  sanction  is  given  in  the  two  suggested 
areas  we  see  many  benefits  that  will  result  to  all  those  who 
become  part  of  the  criminal  justice  system  as  well  as  the 
general  public  who  quite  rightly  expect  that  the  system  will 
work  to  the  overall  benefit  of  everyone. 

Inherent  in  the  foregoing  proposals  is  our  rejection 
of  legislative  implementation  of  the  so-called  "Red  Book" 
presented  for  study  at  this  Conference.  It  is  our  view  that 
the  best  results  will  be  achieved  through  working  within 
existing  structures  with  a  minimum  of  legislative  change. 

(B)   Pre-Trial  Proceedings 

Consideration  of  this  subject  was  viewed  from  two 
aspects.   The  first  relates  to  whether  any  legislative 
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action  is  necessary  to  either  promote  or  preserve  the 
Pre-Trial  Conference  which,  either  with  formality  or 
informality  exists  in  some  form  in  most  parts  of  Canada 
today.  Doubt  is  expressed  as  to  whether  any  formal 
legislative    steps    are    required    in    this    area    at    this    time. 

We  do  however  look  with  favour  on  a  legislative 
amendment  which  would  allow,  after  the  preferring  of  an 
indictment  and  on  the  motion  of  either  counsel  or  on  the 
part  of  the  court  itself,  for  an  order  to  be  made  by  the 
court  directing  the  trial  of  an  issue  or  issues  before  trial 
with  the  results  thereof  to  be  binding  at  trial  but  appeal- 
able along  with  all  else  after  completion  of  the  trial. 
Prime  examples  would  be  on  the  question  of  the  admissibility 
of    a   confession   or    admissibility   of   wiretap   evidence. 

Several  advantages  are  foreseen  by  such  a  legislative 
amendment.  Of  particular  significance  is  the  convenience 
which  will  occur  to  members  of  the  public,  both  witnesses 
and  jurors.  Delays  for  them  will  be  kept  to  a  minimum  and 
frequently    the    result   may   be    the    avoidance   of    a   trial. 

Where  the  disclosure  court  and  the  trial  court  are 
one    and    the    same    there     is    no    reason    why    the    Pre-trial 
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meeting  should  not  follow  immediately  upon  the  conclusion  of 
the  disclosure.  While  the  trial  of  the  issue  must  take 
place  in  the  trial  court  with  the  accused  present  there  is 
no  reason  why  the  judge  who  determined  the  issue  need 
preside    at    the    subsequent    trial    although    he   may   do    so. 
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SPECIALIZED  WORKSHOPS 
Workshop  No.  5:  Defence  Counsel 

There  are  many  issues  facing  the  criminal  justice 
system  today.  Amongst  these  two  of  the  most  important 
problems  are  the  matter  of  delay  in  proceedings  which 
affects  the  appearance  of  witnesses  and,  secondly,  of 
particular  concern  is  the  incarcerated  accused  awaiting  his 
trial.  In  some  jurisdictions  this  is  not  a  problem.  In 
other  areas  it  is  a  problem  of  prime  importance.  The 
problem  varies  from  region  to  region.  The  cause  is  not  easy 
to  pin-point  because  there  are  multiple  causes.  For 
example,  the  defence  group  considered  that  in  some  areas  it 
could    be    attributed    to    the    following    factors: 

1.  Court    facilities    lacking; 

2.  Inadequate  and  improperly  trained  personnel 
including  Judges,  Crown,  Defence  Counsel  and  Police 
personnel  ; 

3.  Overloading  of  court  dockets  on  the  basis  of 
assumed  guilty  pleas  which  do  not  always  come  about.  This 
is  based  on  the  assumption  that  some  will  plead  guilty  and 
the   docket   will    fall    apart.      This    is    not    necessarily    true; 

4.  Overcharging    by    Crown    and    Police; 

5.  Inadequately  prepared  Crown  Counsel  and  Defence 
Counsel    for    court    proceedings. 
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The  defence  group  indicated  that  it  desires  to  do  its  part 
to  expedite  matters.  It  is  most  anxious  to  see  the 
necessary  resources  put  into  place  under  the  existing  system 
to  make  it  more  effective  before  introducing  any  new 
legislation.  But  having  said  that,  nevertheless,  the  Law 
Reform  Commission's  proposals  did  give  rise  to  the  following 
viewpoints. 

The  majority  opinion  was  that  in  the  area  of  disclo- 
sure the  Crown  should  disclose  its  case  to  the  defence  as 
early  as  reasonably  possible.  This  was  regarded  by  the 
majority  that  it  should  be  a  matter  of  right  and  not  of 
privilege  particularly  in  view  of  the  fact  that  the  police 
who  conduct  the  investigation  do  so  on  behalf  of  the  public 
and  not  just  on  behalf  of  the  Crown  Counsel.  Early  disclo- 
sure would  certainly  contribute  to  an  earlier  resolution  of 
the   case. 

As  part  of  disclosure  it  was  felt  that  defence  must 
have  the  absolute  right  to  examine  all  witnesses  prior  to 
trial.  This  would  include  the  right  to  examine  at  the 
Preliminary  Hearing  any  witnesses  called  by  the  Crown  as 
well  as  the  right  to  call  any  additional  witnesses  that  the 
defence    feels    necessary.      These    rights    to    examine    witnesses 
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should  not  be  limited  in  any  way  or  be  left  to  the  discre- 
tion of  the  court. 

In  the  area  of  pre-trial  conference  it  was  the  gen- 
eral view  that  the  pre-trial  conference  be  compulsory  with 
certain  limitations.  Examples  of  the  latter  would  be  that 
the  defence  not  be  required  to  disclose  its  defence  nor  be 
invited  to  do  so.  As  well  the  conference  should  be  in  the 
presence  of  a  judge.  The  rules  of  procedure  governing  the 
conference  would  be  left  to  provincial  rules  of  court  as 
opposed  to  federal  legislation.  There  was  general  agreement 
that,  particularly  in  jury  trials,  issues  such  as  admissi- 
bility of  intercepted  evidence,  statements,  severance  of 
course,  separate  trials  be  dealt  with  prior  to  the  jury 
being  empanelled  to  hear  the  case.  The  benefits  and  savings 
of  time  to  jurors  and  witnesses  as  members  of  the  public  are 
evident. 

There  was  agreement  that  in  most  trials  there  are  a 
number  of  non-contentious  issues  which  could  be  resolved  by 
the  Crown  serving  upon  the  accused  or  his  counsel  a  notice 
to  admit  facts.  It  would  then  be  open  to  the  accused 
through  his  counsel  to  make  the  necessary  admission.  It 
would  of  course  have  to  be  left  to  the  discretion  of  defence 
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counsel  as  to  which  of  the  facts  requested  to  be  admitted 
would  be  admitted.  Failure  to  so  admit  would  carry  no 
sanction  or  no  inferences  could  be  drawn  at  the  trial  in 
that  respect. 

The  defence  group  wishes  to  urge  that  the  pilot 
projects  be  continued  and  evaluated  and  that  the  evaluation 
reports  be  made  available  for  consultation  prior  to  any 
legislative  changes  being  considered  by  the  government. 

Finally  the  defence  group  wishes  to  congratulate  the 
Law  Reform  Commission  in  making  it  possible  to  discuss  these 
very  important  issues  prior  to  submitting  their  recommenda- 
tions to  Parliament.. 
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"WHAT  IS  HAPPENING:   PRE-TRIAL  PROJECTS  IN  CANADA" 
Panel  Presentation  and  Discussion  Notes 

PILOT  PROJECT  IN  EDMONTON 
-Chief  Judge  R.A.  Cawsey- 

Good  news  travels  very  fast  in  Court  circles  and  the 
apparent  success  of  Disclosure  Courts  in  Montreal  and  Ottawa 
soon  crossed  the  prairies.  At  a  meeting  in  Yellowknife  of 
all  the  Provincial  Generals  and  their  Deputies,  there  was 
considerable  discussion  with  respect  to  Disclosure  and  upon 
his  return,  R.W.  Paisley,  Q.C.  suggested  that  consideration 
be  given  to  a  Disclosure  Court  in  Alberta. 

In  October,  Mr.  Paisley,  accompanied  by  Chief  Judge 
R.A.  Cawsey,  Mr.  D.C.  Abbott,  Senior  Prosecutor  (Edmonton), 
Y.  Roslak,  Criminal  Justice  Section  and  His  Honour  Judge 
J.W.  McClung,  who  was  then  a  practicing  barrister,  visited 
Disclosure  Courts  in  Ottawa  and  Montreal  and  they  were 
impressed  with  the  results  that  were  being  attained. 

Upon  their  return  to  Edmonton,  a  meeting  was  held  of 
all  those  who  had  visited  Ottawa  and  Montreal  and  a  decision 
was  made  to  have  Disclosure  Court  in  Edmonton  as  a  pilot 
project  commencing  in  the  middle  of  January,  1977.  A 
procedure  was  drafted  that  varied  slightly  from  the 
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procedure  used  in  Ottawa  and  Montreal.  Briefly,  the  pro- 
cedure was  that  in  first  Court  appearance,  when  an  accused 
elected  trial  by  Judge  or  Judge  and  Jury,  the  presiding 
Judge  asked  Defence  Counsel  if  he  wished  to  have  disclosure 
and  if  the  Crown  consented,  the  matter  was  adjourned  for  two 
weeks  to  a  Disclosure  Court  which  was  to  be  held  every 
Wednesday.  During  that  two  week  period,  the  Defence  Counsel 
and  the  Crown  would  meet  in  the  Crown's  office  at  which  time 
there  would  be  disclosure.  The  matter  would  then  come 
before  Disclosure  Court  at  which  time  the  Crown  might  with- 
draw or  enter  a  stay  of  proceedings  or  change  the  charge  and 
the  Defence  would  either  dispense  with  the  calling  of  wit- 
nesses, change  their  election  and  enter  a  plea  or  advise  the 
Court  that  they  wish  to  proceed  with  the  full  Preliminary. 

This  procedure  was  then  set  out  in  detail  in  a  letter 
which  was  distributed  to  the  legal  profession  in  Edmonton 
and  they  were  invited  to  attend  a  mock  Disclosure  Court 
early  in  December.  Approximately  200  lawyers  attended  the 
mock  Disclosure  Court  at  which  time  the  presiding  Judge  and 
the  Prosecutor  answered  any  questions  and  explained  the 
procedure  in  further  detail. 
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Starting  on  the  15th  of  December,  1976,  the  disclos- 
ure option  was  given  to  Defence  Counsel  in  first  appearance 
Court  and  the  first  Disclosure  Court  was  held  on  January 
23rd,  1977. 

After  a  six  week  trial,  it  became  obvious  that 
Defence  Counsel  did  not  appear  to  be  interested  in  using  the 
disclosure  procedure  but  of  the  small  sampling  that  did  use 
disclosure,  the  advantages  of  disclosure  became  evident. 
Over  50  per  cent  of  the  witnesses  who  would  have  been  re- 
quired for  Preliminary  did  not  have  to  be  called  and  there 
were  instances  of  charges  being  withdrawn,  stays  of  proceed- 
ings being  entered  and  Defence  counsel  agreeing  to  a 
shortened  Preliminary  Inquiry. 

This  form  of  Disclosure  Court  was  used  for  six  weeks 
until  it  became  obvious  that  attendance  in  the  Court  did  not 
justify  its  continuance  in  that  form,  so  a  new  procedure  was 
accepted.  The  same  procedure  was  followed  in  first  appear- 
ance Court  but  instead  of  having  a  special  Disclosure  Court, 
the  adjournment  was  to  remand  Court  which  is  held  every  day 
in  Edmonton.  If  the  Defence  Counsel  request  disclosure  and 
the  Crown  consents,  the  case  is  adjourned  to  permit  disclos- 
ure and  the  Crown  and  Defence  then  appear  in  remand  Court 
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which  now  operates  as  a  Disclosure  Court.  Prior  to  this  new 
procedure  being  adopted,  a  letter  was  again  sent  to  all 
Defence  counsel  explaining  the  procedure  to  them  but  in  the 
two  weeks  that  this  new  procedure  has  been  in  effect,  very 
few  Counsel  are  availing  themselves  of  the  advantages  of 
disclosure. 

In  an  attempt  to  find  the  reason  for  Defence 
Counsel's  reluctance  to  use  Disclosure  Court,  I  sent  a 
personal  letter  to  the  ten  Defence  counsel  who  appear  most 
frequently  in  Provincial  Court  and  they  gave  the  following 
reasons  for  not  using  Disclosure  Court: 

1.  Traditionally  in  Alberta  the  Crown  has  been  very 
approachable  and  willing  to  disclose  its  case  to  the  Defence 
without  the  necessity  of  a  Disclosure  Court,  and  it  was  felt 
that  there  was  no  need  to  formalize  an  existing  arrangement 
which  apparently  worked  well. 

2.  Some  Counsel  felt  that  by  participating  in  dis- 
closure proceedings,  they  were  not  serving  their  client 
properly  because  frequently  the  Crown  is  unable  to  produce  a 
key  witness  at  the  Preliminary  and  the  Preliminary  is 
dismissed. 

3.  Many  Defence  Counsel  felt  that  they  wanted  to 
have  the  opportunity  to  test  the  witness  at  a  Preliminary 
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and  not  be  faced  with  a  witness  for  the  first  time  at  the 
tr  ial . 

4.  Not  one  Defence  Counsel  mentioned  the  convenience 
to  witnesses  who  would  not  have  to  be  called  for  the  Pre- 
liminary and  I  can  only  assume  from  by  observations  that 
this  is  not  a  consideration  of  the  Defence  Bar. 

Although  I  do  not  have  accurate  statistics,  the 
situation  in  Edmonton  is  considerably  different  than  the 
situation  that  exists  in  both  Ottawa  and  Montreal.  In 
Edmonton,  many  accused  elect  trial  by  Provincial  Court  Judge 
and  even  if  they  do  go  to  trial,  they  elect  trial  by  Judge 
alone  rather  than  trial  by  Judge  and  Jury,  so  the  incon- 
venience to  the  public  is  not  as  great  in  Alberta  as  it  is 
in  Ottawa  and  Montreal  where  it  seems  to  be  traditional  to 
elect  Judge  and  Jury  in  every  instance.  Another  factor  is 
that  in  the  City  of  Edmonton  in  the  month  of  November,  there 
were  only  240  preliminary  inquiries  slated  for  hearing,  and 
of  that  number,  only  57  were  actually  completed,  so  it  is 
obvious  that  we  are  not  dealing  with  the  large  numbers  of 
accused  and  witnesses  who  would  be  involved  in  Ottawa  and 
Montreal. 
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This  report  is  not  an  apology  for  the  Edmonton  pilot 
project  but  a  factual  report  of  what  actually  has  happened 
and  for  the  guidance  of  those  who  might  be  considering  a 
disclosure  project  in  their  own  courts. 


Chief  Judge  R.  A.  Cawsey 

Chief  Judge 

Provincial  Court  of  Alberta 
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PILOT  PROJECT  IN  OTTAWA 
-Senior  Provincial  Judge  T.R.  Swabey- 

It  goes  without  saying  that  a  lawyer  must  completely 
acquaint  himself  with  the  case  against  his  client  before  he 
can  be  in  a  position  to  advise  his  client  or  to  make  any 
decisions  on  his  client's  behalf.  This  being  so  it  is 
absolutely  necessary  that  some  means  be  available  for  dis- 
closure of  the  Crown's  case  to  the  defence  lawyer  and,  given 
the  crowded  dockets  of  the  courts  the  means  of  disclosure 
should  be  such  that  as  little  as  possible  of  the  Court's 
time  is  taken  up  in  assuring  such  disclosure  is  available. 

Until  fairly  recently  informal  methods  of  disclosure 
worked  quite  well  even  in  the  urban  centers  of  the  province. 
Caseloads  were  much  lighter,  the  legal  profession  was  a 
vastly  smaller  group,  policemen  were  more  approachable  and 
in  general  the  pace  of  the  criminal  justice  system  was  far 
less  hurried.  Because  Crown  caseloads  were  lighter  they 
were  more  readily  available  to  discuss  their  cases  with 
defence  lawyers.  Because  the  legal  profession  was  much 
smaller  there  existed  a  more  personal  relationship  between 
Crown  and  defence  lawyers.   And,  because  policemen  were  less 
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regulated  information  from  them  was  more  readily  obtainable. 
More  often  than  not  the  trust  resulting  from  a  more  personal 
relationship  between  Crown  and  defence  resulted  in  the  Crown 
opening  his  whole  file  for  the  defence  lawyer  and  in  many 
cases  it  was  not  uncommon  for  the  Crown  to  actually  lend  his 
file  to  the  defence  lawyer  as  a  means  of  providing  the 
defence  lawyer  with  disclosure.  These  then  were  the  good 
old  days  and  the  nostalgic  memories  of  the  more  senior 
members  of  the  legal  profession  are  not  clouded  with  any 
painful  experiences  of  unsuccessful  efforts  to  obtain  full 
disclosure  of  the  Crown's  case  against  their  clients. 

As  caseloads  increased  and  the  legal  profession 
doubled  and  redoubled  in  size  it  became  increasingly  more 
difficult  for  the  old  informal  methods  of  disclosure  to 
continue  and  in  fact  such  methods  only  have  survived  in  the 
less  populated  areas  and  in  the  bigger  cities  only  where  the 
odd  case  brings  together  a  Crown  lawyer  and  a  defence  lawyer 
with  both  the  time  and  the  mutual  trust  to  engage  in  the 
informal  methods  of  the  past.  The  caseload  explosion  of  the 
sixties  and  seventies  together  with  the  provision  of  counsel 
for  almost  everyone  charged  with  a  criminal  offence  has  left 
the  criminal  justice  system  in  a  condition  where  both  Crown 
and  defence  lawyers  now  find  themselves  with  little  time  to 
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do  anything  but  plug  the  dikes.  Lawyers  on  both  sides  are 
being  so  hard  pressed  to  simply  attend  to  those  cases  which 
have  finally  reached  the  Court  that  there  appears  no  time 
to  seriously  consider  the  issues  of  cases  not  yet  scheduled 
for  trial  but  yet  growing  stale  on  the  remand  lists  of  the 
many  Provincial  Court  dockets. 

One  of  the  unfortunate  consequences  of  the  state  of 
affairs  I  have  just  described  is  that  the  preliminary  in- 
quiry has  become  the  primary  means  of  disclosure  at  the 
disposal  of  defence  lawyers.  Because  the  old  methods  of 
disclosure  are  no  longer  available  the  preliminary  inquiry 
is  being  used  by  defence  lawyers  as  an  examination  for 
discovery  where  much  of  what  the  defence  lawyer  wants  to 
know  about  the  case  can  be  extracted  from  the  witnesses 
called  by  the  Crown  and  if  necessary  witnesses  called  by  the 
defence. 

Now,  I  am  going  to  suggest  to  you  that  the  pre- 
liminary inquiry  was  never  intended  to  be  a  forum  for 
discovery.  I  say  this  with  the  greatest  respect  to  Mr. 
Justice  Arthur  Martin  as  he  is  now  known,  whose  lecture  in 
the  Bar  Refresher  Course  still  remains  as  instruction  from  a 
Master  in  the  field  of  criminal  law  but  encourages  the 
position  that  one  of  the  primary  purposes  of  the  preliminary 
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inquiry  is  to  enable  the  defence  to  obtain  full  disclosure. 
I  like  to  interpret  Mr.  Justice  Martin's  remarks  on  this 
point  as  meaning  that  failing  the  ability  to  obtain  dis- 
closure before  the  preliminary  inquiry,  the  defence  lawyer 
owes  a  duty  to  his  client  to  discover  as  much  about  the 
Crown's  case  as  he  can  at  the  preliminary  inquiry  itself. 
For,  in  my  view  the  Parliament  of  Canada,  in  providing  for 
preliminary  inquiries,  never  had  in  mind  the  use  of  such 
hearings  for  the  purpose  of  full  disclosure  of  the  Crown's 
case.  Rather  Parliament  wished  to  provide  an  inexpensive 
and  expedient  means  of  determining  whether  the  Crown's  case 
was  strong  enough  to  warrant  the  expense  and  time  of  a  full 
scale  trial.  Recent  judicial  support  for  this  viewpoint  can 
be  found  in  the  decision  of  Mr.  Justice  De  Grandpre  of  the 
Supreme  Court  of  Canada  in  the  Caccamo  case  where,  in 
delivering  the  majority  decision  of  the  Court  he  stated  that 
it  was  now  settled  law  that  the  sole  purpose  of  the  pre- 
liminary inquiry  is  to  satisfy  the  magistrate  that  there  is 
sufficient  evidence  to  put  the  accused  on  trial. 

One  of  the  consequences  of  the  use  of  the  preliminary 
inquiry  as  a  forum  for  discovery  is  that  a  very  substantial 
percentage  of  the  Court  time  available  in  the  Provincial 
Courts  is  taken  up  by  preliminary  inquiries.   This  has  added 
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considerably  to  the  backlog  in  the  Provincial  Courts.  But 
more  than  this,  both  in  terms  of  enormous  expense  and  un- 
necessary inconvenience  to  witnesses,  many  of  whom  are  not 
even  in  the  end  required,  the  preliminary  inquiry  as  a 
vehicle  for  disclosure  stands  out  as  perhaps  the  most 
wasteful  aspect  of  our  judicial  process.  And,  given  the 
formal  rules  of  evidence  which  apply  to  these  proceedings 
the  preliminary  inquiry  offers  a  less  than  satisfactory 
means  for  obtaining  the  full  disclosure  being  sought  by  the 
defence.  There  must  be,  and  I  believe  there  can  be,  more 
effective  methods  developed  to  assure  the  disclosure  neces- 
sary to  defence  counsel  to  enable  them  to  properly  advise 
and  defend  their  clients.  Recent  developments  in  our  Pro- 
vincial Court  at  Ottawa  have  convinced  me  that,  without  any 
legislative  change,  procedures  can  be  employed  which  will 
not  only  provide  such  disclosure  in  both  a  satisfactory  and 
efficient  manner  but  will  also  result  in  the  resolution  of  a 
significant  number  of  cases  at  a  very  early  stage  as  a 
result  of  a  narrowing  of  issues  and  a  meeting  of  minds 
between  adversaries. 

At  the  outset,  before  describing  to  you  the  system  of 
disclosure  that  we  now  operate  in  Ottawa,  I  must  tell  you 
that  it  is  not  an  original  idea.   About  a  year  and  one  half 
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ago  I  had  occasion  to  visit  the  Palais  de  Justice  in 
Montreal  for  the  purpose  of  observing  a  new  reporting  system 
involving  tape  monitoring  which  that  Court  had  begun  to  use 
with  considerable  success.  While  I  was  in  Montreal  it  came 
to  my  attention  that  the  Chief  Judge  of  the  Court  of 
Sessions  was  involved  with  the  Federal  Law  Reform  Commission 
in  an  experimental  project  relating  to  pre-trial  disclosure. 
Seizing  the  opportunity  to  kill  two  birds  with  one  stone  I 
observed  in  Montreal  both  a  fascinating  system  for  Court 
reporting  and  an  innovative  system  for  pre-trial  disclosure 
and  with  this  information  skipped  back  across  the  border  and 
commenced  to  implement  both  systems  in  the  Courts  in  Ottawa. 
The  real  author  then  of  the  disclosure  system  we  now  use  in 
Ottawa  is  the  Chief  Judge  of  the  Sessions  Court  in  Montreal, 
Judge  Jacques  Lessard. 

It  still  remains  to  be  determined  why  the  system  that 
we  have  implemented  in  Ottawa,  and  which  originated  in 
Montreal,  has  proven  to  be  so  much  more  useful  to  us  in 
Ontario  than  it  has  to  the  author  of  the  procedure  in 
Montreal.  For,  while  the  system  in  Montreal  has  been  highly 
successful  in  terms  of  eliminating  the  necessity  of  calling 
thousands  of  witnesses  to  give  evidence  at  preliminary 
inquiries,  the  same  system  with  a  few  modifications  in 
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Ottawa  has  not  only  provided  the  same  results  but  has  also 
produced  the  dividend  of  an  unforeseen  number  of  cases 
finally  disposed  of  at  the  disclosure  stage  by  either  plea 
of  guilty,  plea  of  guilty  to  lesser  charge  or  withdrawal  by 
the  Crown.  The  statistical  results  of  five  months  of 
operation  in  Ottawa  lead  me  to  the  conclusion  that  the  key 
to  the  exercise  of  professional  responsibility  in  the 
criminal  process  lies  in  providing  an  early  opportunity  for 
the  professional  adversaries  to  meet  and  examine  the  issues 
to  which  each  in  the  end  must  address  themselves.  The 
failing  of  our  system  to  cope  with  increased  demands  to  a 
great  extent,  if  the  results  of  our  Ottawa  experiment  are  to 
mean  anything,  must  reside  in  our  neglect  to  address  oursel- 
ves to  methods  of  confronting  the  issues  at  the  front  end  of 
the  system  rather  than  the  back  end  where  Court  time  has 
been  committed  and  witnesses  have  been  conscripted.  The 
Ottawa  experiment  has  proven  that  the  capacity  of  both  the 
Courts  and  the  legal  profession  is  far  greater  than  past 
performance  might  suggest. 

How  then  does  the  pre-trial  disclosure  system  in 
Ottawa  operate?  Firstly,  the  procedure  is  applicable  only 
in  cases  where  the  charge  is  an  indictable  offence  and  the 
accused  has  indicated  that  he  wishes  to  have  a  trial  in  a 
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court  other  than  the  Provincial  Court.  In  other  words,  the 
accused  has  indicated  that  he  wishes  to  have  a  preliminary 
inquiry  in  the  Provincial  Court.  Where  the  accused  has 
indicated  that  he  wishes  a  preliminary  inquiry  he  may  elect 
to  participate  in  the  disclosure  procedure  which  we  call  a 
"Pro-Forma  Preliminary".  The  Crown  must  also  agree  to 
participate  in  each  case.  Where  both  the  Crown  and  the 
accused  indicate  willingness  to  participate  in  the  "Pro- 
Forma  Preliminary"  a  date  for  such  hearing  is  set  approxi- 
mately two  weeks  hence.  At  this  hearing  the  accused  is 
required  to  attend  with  his  lawyer  and  the  Crown  attends 
along  with  the  investigating  officer  who  is  the  only  witness 
placed  under  subpoena  for  this  hearing.  In  Ottawa  Pro-Forma 
Preliminaries  are  scheduled  for  two  afternoons  each  week  and 
each  session  has  a  docket  that  includes  ten  to  fifteen 
individual  accused  persons  and  sometimes  as  many  as  fifty 
charges.  At  each  session  a  judge  presides  and  one  repre- 
sentative of  the  Crown  Attorney's  Office  attends  along  with 
the  investigating  officer  for  each  case.  The  session  is  a 
regularly  scheduled  Court  with  a  Court  Reporter  recording 
the  proceedings.  At  the  beginning  of  the  Court  the  Crown 
Attorney  present  calls  each  case  and  once  it  is  determined 
that  the  accused  and  the  defence  counsel  are  present  the 
Crown  Attorney  indicates  who  the  investigating  officer 
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is  and  the  case  is  set  down  the  list  to  allow  the  defence 
counsel  and  the  investigating  officer  giving  disclosure  to 
the  defence  lawyer.  In  some  cases  the  Crown  might  indicate 
that  he  intends  to  conduct  the  disclosure  session  himself, 
in  which  case  the  lawyer  will  meet  with  the  Crown  after  the 
list  has  been  spoken  to  for  the  first  time. 

The  investigating  officer  gives  to  the  defence  lawyer 
disclosure  following  general  guidelines  provided  for  him  by 
the  Crown.  Each  investigating  officer  has  met  with  the 
Crown  of  the  day  on  the  morning  of  the  Pro-Forma  hearing  and 
has  gone  over  his  case  with  that  Crown.  After  speaking  with 
the  investigating  officer  the  lawyer  may  wish  to  discuss  the 
case  with  the  Crown  in  which  case  the  Crown  is  available  for 
that  purpose.  While  all  these  discussions  are  taking  place 
the  judge  waits  in  his  chambers  and  at  the  call  of  the  Crown 
returns  to  Court  several  times  during  the  afternoon  to  deal 
with  the  cases  on  the  docket  following  the  completion  of  the 
disclosure  sessions. 

Following  disclosure  when  the  case  is  called  for  the 
second  time  in  Court  the  accused  through  his  counsel  may 
elect  to  do  one  of  several  things.  Firstly,  it  remains  his 
right  to  insist  on  a  full  preliminary  inquiry  although  our 
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experience  has  been  that  this  does  not  often  happen.  Where, 
however,  a  full  preliminary  inquiry  is  requested  the  pre- 
siding judge  takes  the  formal  election  and  then  sets  a  date 
for  the  hearing  and  the  matter  proceeds  in  the  ordinary 
manner    on    the   date    set. 

The  other  courses  open  to  defence  counsel  at  the 
Pro-Forma  preliminary  following  disclosure  are:  with  the 
consent  of  the  Crown  he  may  waive  preliminary  inquiry  in 
which  case  the  accused  is  formally  committed  for  trial  at 
that  point;  he  may  indicate  that  he  will  require  to  hear 
only  certain  witnesses  for  the  purpose  of  the  preliminary  in 
which  case  the  formal  election  is  taken  and  a  date  is  set 
for  what  we  refer  to  as  a  partial  preliminary  with  the 
understanding  that  upon  the  calling  by  the  Crown  of  the 
witnesses  signified  at  the  Pro-Forma  hearing  by  the  defence 
counsel,  the  accused  will  waive  any  further  evidence  at  the 
preliminary  inquiry;  he  may  decide  he  wishes  trial  in  the 
Provincial  Court  and  because  at  the  time  the  Pro-Forma  date 
was  set  there  was  only  an  informal  indication  of  the 
election  this  alternative  remains  open  to  the  accused  and 
where  he  so  elects  the  judge  presiding  at  the  Pro-Forma 
hearing  records  the  formal  election  and  a  date  is  set  for  a 
trial    in    the    Provincial    Court,     (where    a    trial     in    the 
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Provincial  Court  is  requested  counsel  may  indicate  that  he 
is  prepared  at  the  trial  to  make  certain  admissions  which 
will  eliminate  the  necessity  of  subpoenaing  certain 
witnesses);  following  disclosure  the  accused  may  elect  to 
plead  guilty  in  which  case  the  judge  presiding  at  the 
Pro-Forma  hearing  records  the  plea  and  hears  a  summary  of 
the  evidence  from  the  investigating  officer;  he  may  be 
prepared  to  plead  guilty  to  a  lesser  charge  and  if  the  Crown 
consents  a  plea  to  the  lesser  charge  is  received  by  the 
Court  and  a  summary  of  the  evidence  given  by  the  investi- 
gating   officer. 

Because  the  Pro-Forma  system  provides  an  opportunity 
for  someone  from  the  Crown  Attorney's  Office  to  become 
familiar  with  the  case  the  Crown  is  in  a  position  at  the 
Pro-Forma  hearing  to  consent  to  pleas  of  guilty  to  lesser 
charges  where  appropriate  and  to  withdraw  charges  where  he 
has  determined  that  the  evidence  available  will  not  support 
the  charge  or  for  some  other  reason  the  Crown's  discretion 
in   this   regard   should   be   exercised. 

It  is  recognized  that  in  some  cases  defence  counsel 
may  not  be  in  a  position  to  make  any  firm  decision  following 
disclosure    and    may    require    some    time    to    consider     his 
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position.  In  such  cases  he  may  request  an  adjournment  and 
the  case  will  be  put  forward  to  another  Pro-Forma  Court  one 
or  two  weeks  hence  at  which  time  counsel  will  make  known  to 
the  Court  his  position  concerning  how  the  case  is  to 
proceed . 

From  this  outline  of  the  procedure  followed  in  Ottawa 
there  should  be  underlined  some  important  characteristics 
about  the  system.  Firstly,  participation  is  completely 
voluntary  and  depends  upon  the  consent  of  the  Crown  and  the 
defence  in  each  case.  Secondly,  counsel  may  withdraw 
participation  at  any  point  in  which  case  the  matter  is  dealt 
with  in  the  ordinary  way  provided  for  by  the  Criminal  Code. 
Thirdly,  even  after  going  through  the  Pro-Forma  procedure, 
counsel  can  insist  on  a  full  preliminary  inquiry.  And, 
fourthly,  the  procedure  is  characterized  by  the  direct 
involvement  of  the  judge  in  the  disclosure  process.  This 
last  characteristic  is  in  my  view  the  key  to  the  success  of 
the  system.  For  there  needs  to  be  some  formal  manner  of 
bringing  the  parties  together  at  a  fixed  time  and  place. 
Several  other  methods  of  disclosure  have  been  attempted  in 
Ottawa  without  the  involvement  of  the  judiciary  and  all  have 
met  with  failure  mainly  because  of  failure  by  one  or  the 
other  party  to  keep  his  appointment  and  the  delegation  by 
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both  defence  counsel  and  Crown  counsel  of  the  disclosure 
process  to  a  student  or  some  very  junior  person  in  the 
office.  Under  the  present  system  in  Ottawa  the  lawyer 
actually  taking  the  case  is  required  to  appear  at  the 
Pro-Forma  hearing  and  the  Crown  Attorney's  Office  assigns 
only  its  more  senior  staff  to  the  Pro-Forma  Court,  The 
investigating  officer  is  under  subpoena  and  must  therefore 
treat  his  required  attendance  in  the  same  manner  as  he  would 
any  other  Court  commitment.  The  result  is  that  disclosure 
takes  place  between  parties  in  a  position  to  make  decisions 
and  the  presence  of  the  judge  enables  these  decisions  to  be 
acted  upon  without  any  delay. 

Let  me  now  turn  for  a  moment  to  some  statistics  which 
will  demonstrate  what  has  happened  in  Ottawa  in  the  last 
five  months.  We  operate  in  Ottawa  five  criminal  Courts  most 
of  which  are  scheduled  on  an  A.M. /P.M.  basis.  Prior  to 
starting  the  disclosure  system  I  conducted  a  study  of  our 
operation  and  discovered  that  the  average  time  spent  in 
Court  each  day  by  our  judges  was  something  just  over  two 
hours.  On  the  other  hand  all  the  Courts  were  scheduled  with 
what  appeared  to  be  four  to  six  hours  work.  What  was 
happening,  as  the  study  showed,  was  that  approximately  fifty 
percent  of  the  Courts  each  morning  and  afternoon  were 
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falling  through  due  to  last  minute  pleas  of  guilty,  with- 
drawals and  the  calling  of  far  fewer  witnesses  than  had  been 
subpoenaed.  In  effect  disclosure  was  taking  place  on  the 
doorstep  of  the  Court.  Not  only  was  this  causing  consider- 
able inconvenience  to  hundreds  of  witnesses  who  all  were 
required  to  attend  Court  but  many  never  called  to  give 
evidence.  Of  greater  concern  to  me  was  the  fact  that  in 
this  situation  it  was  far  too  late  to  try  and  fill  the  Court 
time  thus  freed  with  other  cases.  With  a  rapidly  increasing 
caseload  we  were  falling  farther  and  farther  behind  and  yet 
the  corridors  of  our  Courts  too  often  appeared  like  bowling 
alleys  within  an  hour  of  the  commencement  of  Court!  This 
problem  was  compounded  by  the  fact  that  many  of  the  pre- 
liminary inquiries  that  did  in  fact  proceed  were  really 
nothing  more  than  drawn  out  discovered  sessions  in  which  the 
judge  would  have  hardly  been  missed  had  he  ducked  out  of 
Court  for  a  fast  nine  holes  of  golf  while  the  proceedings 
carried    on! 

The  results  of  this  study  convinced  me  that  there 
must  be  a  better  way  found  to  bring  the  parties  together  at 
a  very  early  stage  of  the  proceedings  so  that  the  real 
issues  to  be  dealt  with  by  the  Court  could  be  more  precisely 
defined    thereby   permitting    better    utilization   of    Court    time 
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and  giving  the  system  a  degree  of  efficiency  that  was  so 
lacking.  The  statistics  gathered  from  the  Pro-Forma 
disclosure  procedure  I  think  demonstrate  what  can  happen 
when  the  emphasis  is  put  on  the  front  end  of  the  system 
rather  than  at  the  back  end  where  it  has  centered  for  years. 

We  commenced  holding  Pro-Forma  hearings  on  June  29th 
of  this  year  and  have  held  a  Pro-Forma  Court  two  afternoons 
each  week  since  that  time.  The  Pro-Forma  Court  session 
lasts  an  average  of  two  hours.  As  of  November  30th  the  Pro- 
Forma  system  has  eliminated  the  necessity  of  subpoenaing 
2,141  witnesses.  Some  1,547  cases  have  been  dealt  with  in 
the  Pro-Forma  Court  and  of  these  cases  slightly  over  one 
third  have  been  finally  disposed  of  in  the  Pro-Forma  Court 
by  way  of  plea  of  guilty,  plea  of  guilty  to  lesser  charges 
or  withdrawal  by  the  Crown.  In  only  13%  of  the  cases  was  a 
full  trial  or  preliminary  required  following  the  Pro-Forma 
hearing.  In  other  words  in  87%  of  the  cases  dealt  with  in 
t^ie  Pro-Forma  Court  one  or  more  witnesses  were  waived  by 
defence  consel. 

At  the  beginning  of  the  summer  we  were  operating  in 
Ottawa  about  five  to  six  months  behind.  By  the  end  of  the 
summer  our  trial  delay  factor  had  dropped  to  about  three 
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months.  Our  criminal  caseload  disposition  for  the  months  of 
September,  October  and  November  of  this  year  is  up  for  each 
month  by  about  three  hundred  cases.  Our  average  court 
sitting  per  day  is  now  over  four  hours.  There  can  be  no 
doubt  that  the  Pro-Forma  system  has  provided  a  means  for  us 
to  make  far  more  efficient  use  of  our  Courts  and  has  provi- 
ded us  with  an  increased  capacity  to  handle  our  caseload 
expeditiously. 

Now,  let  me  quickly  dispel  any  notions  that  what  we 
have  set  up  in  Ottawa  is  a  plea  bargaining  palace  with  a 
judicial  overseer.  So  far  as  I  am  able  to  ascertain  the 
number  of  pleas  of  guilty  and  the  number  of  withdrawals  has 
not  at  all  increased  as  a  result  of  the  Pro-Forma  system. 
What  has  happened  however  is  that  the  pleas  of  guilty  and 
the  withdrawals  are  coming  at  a  stage  in  the  proceedings 
before  court  time  has  been  committed  to  the  case  and  before 
witnesses  have  been  unnecessarily  inconvenienced.  And  this 
has  permitted  us  to  make  greater  use  of  our  trial  Courts  by 
being  able  to  schedule  with  more  certainty.  The  decisions 
that  are  being  made  by  defence  counsel  in  the  Pro-Forma 
Court  are  the  same  decisions  defence  counsel  were  making 
before  the  system  began.  The  difference  is,  however,  the 
Pro-Forma  system  puts  the  parties  in  the  position  to  make 
these  decisions  at  a  much  earlier  stage  of  the  proceedings. 
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Let  me  finish  my  remarks  in  the  same  way  I  started. 
Disclosure  is  vital  to  any  counsel  who  hopes  to  be  of  value 
to  his  client.  Our  criminal  process  must  provide  a  means 
for  disclosure  to  take  place.  What  is  more  the  efficiency 
of  our  Courts  depends  upon  such  disclosure  narrowing  the 
issues  that  must  ultimately  be  dealt  with  in  the  Courts.  I 
am  firmly  convinced  that  the  solution  to  the  problem  of 
obtaining  proper  disclosure  lies  in  a  flexible  method  of 
bringing  the  parties  together  at  an  early  stage  of  the 
proceedings  and  a  reliance  upon  professional  conduct  once 
such  a  meeting  is  arranged.  I  do  not  believe  the  answer 
lies  in  new  legislation  and  fear  that  legislated  disclosure 
would  only  lead  to  a  multitude  of  pre-trial  proceedings  that 
would  only  serve  to  add  further  delay  to  a  system  which 
already  is  failing  as  a  result  of  delay.  One  has  only  to 
look  to  the  United  States  to  see  what  can  happen  where  the 
central  issue  of  guilt  or  innocence  is  prefaced  by  procedu- 
ral gymnastics  that  make  the  trial  itself  more  of  an  his- 
torical pageant  than  a  determination  of  current  conduct. 
Ours  is  still  a  relatively  simple  system  and  in  its  simpli- 
city lies  much  of  the  justice  that  prevails.  I  would  hope 
that  we  are  able  to  keep  it  that  way. 


T.  R.  Swabey 
Senior  Provincial  Judge 

Ottawa 
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PROVINCIAL  COURT  (OTTAWA) 

JUDICIALLY  SUPERVISED  DISCLOSURE 
(Pro-forma  Preliminary) 

TOTALS    -   June  29  -  November  30 


Number  of  informations:-  1 ^547 

Number  of  accused  persons  841 

Preliminaries  waived:  23 


Partial  waiver  of  preliminary 

or  trial:  229 


Election  trial  by  Provincial 

Court  Judge:  114 


Dates  set  for  full  preliminary: 

Dates  set  for  full  trial: 

Withdrawals  : 

Pleas  of  guilty: 

Pleas  of  guilty  to  reduced  charge 


Cases  put  forward  to  future 

Disclosure  Court:  470 


159 

64 

243 

389 

36 

TOTAL  WITNESSES  SAVED:  2,141 
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PILOT  PROJECT  IN  OTTAWA 
-Defence  Counsel  Leonard  Shore- 

1.  The  Patterson  case  in  1972  and  the  Caccomo  case 
in  1974,  coupled  with  the  Legal  Aid  costs,  the  rumblings  in 
the  Department  of  Justice  and  proposals  of  the  Law  Reform 
Commission,  have  all  lessened  the  significance  of  the  Pre- 
liminary Inquiry  in  the  eyes  of  the  Court  and,  unless  we  as 
Defence  Counsel  come  up  with  a  procedure  to  recognize  this 
fact,  it  will  be  imposed  upon  us  from  above. 

2.  The  disclosure  system  does  not  really  change 
anything  except  get  the  investigating  Crown  officer  and  the 
defence  together  at  an  early  stage  in  the  proceedings  rather 
than  ten  minutes  before  Court  so  the  results  obtained  at  the 
Disclosure  Court  are  basically  not  different  from  the  result 
that  probably  would  be  obtained  at  trial  Court.  It  is  man- 
datory, however,  that  the  counsel  representing  the  Crown  at 
.the  Disclosure  Court  be  an  experienced  senior  member  of  the 
staff  with  the  confidence  and  authority  to  make  decisions  on 
the  spot. 

3.  The  system  is  purely  voluntary  and  both  the  Crown 
and  the  accused  have  to  opt  into  it,  otherwise  the  case 
proceeds  in  the  traditional  way. 
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4.  The  more  serious  charges  will  proceed  in  the 
usual  way  and  informal  arrangements  between  defence  and  the 
Crown  for  disclosure  will  continue  but,  because  of  the 
limited  staff  in  the  Crown's  office,  the  Crown  can't 
possibly  give  individual  disclosure  on  Break  and  Enters, 
Assaults,  Property  offences,  etc.  and  for  these  moderately 
serious  offences,  the  Disclosure  Court  has  been  of  tremen- 
dous advantage  to  the  Defence  Bar  in  Ottawa. 

5.  This  procedure  is  of  most  benefit  to  those 
clients  who  are  incarcerated  and  will  probably  be  pleading 
guilty  to  the  original  charge  or  another  or  included  charge 
at  the  Preliminary.  Rather  than  spending  four,  five  or  six 
months  doing  dead  time,  discussions  can  take  place  within 
two  or  three  weeks  after  the  charge  is  laid  and  the  client 
can  spend  that  time  gaining  parole  eligibility. 

6.  An  additional  benefit  of  the  Disclosure  system  is 
that  it  gives  counsel  full  knowledge  of  the  evidence  before 
making  an  election. 

7.  Prior  to  June  1976,  the  decay  of  the  criminal 
justice  system  at  the  Provincial  Court  level  in  Ottawa  was 
attributed  to  defence  counsel  by  many  Provincial  Court 
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judges.  We  were  accused  of  stalling,  cross-examining  on 
irrelevant  points,  being  responsible  for  a  court  collapsing 
at  the  eleventh  hour  due  to  a  plea,  etc.  Now  there  has  been 
an  about-turn  with  a  marked  difference  and  some  judges 
actually  show  defence  counsel  respect  and  give  them  credit 
for  having  some  intelligence  and  acting  responsibly  and  this 
is  because  we  now  know  the  case  we  have  to  meet  and  the 
issues    that   will    be    surfacing    long    before    the   Preliminary, 

8.  Experienced  police  officers  can  often  be  per- 
suaded to  exercise  a  benevolent  discretion  with  regard  to 
accepting  a  plea  to  a  lesser  offence.  Recently  I  acted  for 
a  school  lad  with  no  previous  record,  from  a  sound  home  and 
background  with  good  prospects  and  he  found  himself  charged 
with  Break  and  Enter.  At  the  Disclosure  I  advised  the 
officer  of  the  boy's  background  and  a  charge  of  Illegal 
Possession  was  substituted  enabling  the  client  to  obtain  a 
discharge.  One  commonly  sees  Auto  Theft  reduced  to  Joy 
Ri.ding,  Theft  Over  reduced  to  Theft  Under,  Crown  election 
charges  proceeding  by  way  of  Summary  Conviction,  all  in 
exchange    for    a   guilty   plea. 

9.  At  the  disclosure  session,  defence  counsel  has 
access    to  :    • 

(a)    Police    and    investigation    reports; 
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(b)  Witness  statements; 

(c)  List  of  witnesses; 

(d)  List  of  exhibits; 

(e)  Accused's  record; 

(f)  Particulars  of  identification; 

(g)  Medical  Reports; 

(h)    Technological    and    scientific    reports; 

(i)    Photographs,    drawings,    fingerprint    charts; 

(j)    Particulars   of   co-accused    involvement; 

(k)    Police   officer's   notes. 
Oftentimes    the   police   will   give   you   a  copy   of    some    of    these 
documents   with    the   exception   of    the   witness    statements. 


10.  If  counsel  is  not  satisfied  with  the  disclosure, 
objections  can  be  made  when  the  case  is  recalled  in  Court 
and  the  presiding  justice  can  be  advised  of  the  problems. 
The  Justice,  although  lacking  power  to  do  so,  can  exert  the 
influence  of  his  office  to  get  the  system  to  work.  The 
Crown  can  also  request  the  police  officer  to  divulge  infor- 
mation. One  may  run  into  situations  where  the  police 
officer  simply  refuses  to  give  the  defence  other  than  a 
brief  synopsis  of  the  evidence  similar  to  what  would  be  read 
in   Court    on    a   guilty    plea.       In    these    situations,    there    is 
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really  only  one  alternative  and  that  is  to  set  a  date  for 
Preliminary  Inquiry  in  the  usual  way,  but,  unfortunately, 
the  time  spent  at  the  Disclosure  Court  has  been  wasted.  In 
Ottawa,  when  the  situation  occurs,  the  Crown  has  contacted 
the  defence  when  the  trial  brief  has  been  prepared  by  the 
police  and  permits  defence  to  read  same  prior  to  the 
Preliminary. 

11.  The  quid  pro  quo  for  the  receiving  of  disclosure 
is  first  and  foremost  the  hope  and  expectation  of  a  guilty 
plea  to  some  charge  and  secondly  the  admission  of  facts 
which  are  not  in  issue,  thus  saving  the  Crown  the  trouble 
and  expense  of  proving  those  facts  at  a  Preliminary. 

12.  Police  have  a  tendency  to  overcharge  both  verti- 
cally and  horizontally  and  this  disclosure  system  will  not 
discourage  this  practice,  but  now,  at  least,  the  Crown  gets 
an  early  look  at  the  charges  and  decides  which  ones  are  to 
proceed. 

13.  Assuming  the  client  is  intending  to  plead  guilty. 
Disclosure  gives  counsel  an  opportunity  to  question  the 
officer  in  private  with  respect  to  mitigating  and  exoner- 
ating circumstances  in  preparation  for  the  hearing  before 
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the  judge.   An  enexpected  or  harmful  response  by  the  police 
officer  may  then  be  avoided. 

14.  The  client  may  find  offensive  the  practice  of 
seeing  his  counsel  leave  the  courtroom  with  the  investi- 
gating officer  to  return  20  or  30  minutes  later  with  the 
advice  "plead  guilty  and  throw  yourself  upon  the  mercy  of 
the  Court".  But,  from  the  point  of  view  of  economics,  it  is 
much  more  expedient  to  plead  guilty  immediately  if  the  Crown 
has  a  proveable  case  than  to  return  to  Court  another  day  and 
therefore  one  sees  counsel  advising  clients  in  the  hallways, 
washrooms,  judge's  chambers  or  wherever.  It  would  be  pref- 
erable to  adjourn  the  charge  and  meet  with  the  client  in  the 
more  professional  surroundings  of  one's  office  but  the 
police  officer  and  the  Crown  may  be  anxious  to  dispose  of 
the  case  in  a  way  favourable  to  your  client  and  you  may  not 
want  to  pass  up  the  opportunity.  Of  course,  if  the  judge  is 
not  predictable,  to  be  generous,  the  case  can  be  adjourned 
to  another  Disclosure  Court  or  a  date  set  for  a  Prelimi- 
nary. 

15.  Personalities  may  have  a  large  part  to  play  in 
this  process,  for  example  a  senior  police  officer  may  be 
able  to  persuade  a  defence  counsel  to  plead  guilty  or. 
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alternatively,    respected   counsel   may    be  able    to    persuade    a 

police   officer    to    advise    the   Crown    that  the    case    is    a    weak 

one.       However,    there    is    a   human    element  in    any    system    that 
can't    be   eliminated. 


16.  On  minor  charges  where  a  jail  sentence  is  not 
likely,  there  is  a  tendency  to  advise  the  client  to  plead 
then  and  there  if  the  Crown  has  a  legally  proveable  case. 
What  the  investigating  officer  will  not  tell  counsel  is  that 
a   certain  material   witness: 

(a)  has  a  lengthy  criminal  record  including  perjury 
and    therefore   would    not    be    very   believable; 

(b)  the  witness  observed  the  offence  while  out  with 
his  or  her  paramour  and  will  never  respond  to  a  subpoena 
lest    the    spouse    find    out;    or 

(c)  the  witness  is  moving  to  Kamloops  and  won't  be 
available    for    the  Preliminary. 

These  cases  which  the  Crown  would  withdraw  at  the  outset  of 
trial  for  lack  of  the  material  evidence  could  result  in  a 
plea  of  guilty  and  therefore  the  best  result  is  not  obtained 
for  the  client.  The  only  consolation  is  that,  hopefully, 
the  client  is  not  aware  of  all  the  circumstances  and  will 
not  criticize  counsel  for  recommending  a  plea.  Some,  of 
course,    would    argue    that    justice     is    not    being    done    by 
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withdrawal    in    these   circumstances,    but    that's    for    another 
day. 

17.  Disclosure  of  the  Crown's  case,  therefore,  often 
turns  into  a  discovery  of  each  opponent  with  potential 
prejudice  to  the  client.  We  would  all  agree  that  the  Law 
Reform  Commission's  proposals  to  have  the  accused  respond  to 
a  "paper"  case  infringes  upon  the  presumption  of  innocence; 
yet  Defence  Counsel  Disclosure  may  divulge  the  nature  of  the 
defence  to  the  investigating  officer  and  then  find  out  at 
trial  that  the  avenues  of  defence  have  been  closed,  some- 
times suspiciously.  As  the  Crown  can,  prior  to  the  Pre- 
liminary, prepare  its  evidence  in  such  a  way  as  to  lend  less 
credibility  to  the  defence,  there  is  a  fine  line  between 
advising  Crown  of  circumstances  in  the  hope  of  withdrawal 
and   prejudicing    the   client    if   charge   proceeds. 

18.  There  is  potential  for  abuse  if  one  relies 
exclusively  on  the  disclosure  obtained  when  instructing  a 
client  as  to  plea,  for  the  officer  may  advise  counsel  that 
his  witnesses  can  prove  all  the  elements  of  the  offence 
beyond  any  doubt  when  in  fact  witnesses  may  fall  far  short 
of  the  Crown's  expectations.  Therefore,  it  is  not  a  sub- 
stitute for  independent  preparation  and  investigation  but 
merely    an    aid    to    preparation. 
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19.   OPTIONS  AVAILABLE  TO  DEFENCE  COUNSEL  ARE  AS 
FOLLOWS  : 

(a)  Conduct  a  Preliminary  Inquiry  in  the  usual  way 
making  no  admissions  whatsoever. 

(b)  Make  specific  admissions  and  conduct  a  Prelimi- 
nary Inquiry  on  the  evidence  of  certain  named  witnesses. 
The  admissions  are  made  on  the  Record  and  a  transcript  is 
prepared  for  the  presiding  Justice  at  the  Preliminary  with 
copies  for  counsel. 

(c)  Waive  the  calling  of  evidence  completely  pursuant 
to  Section  476  of  the  Criminal  Code  and  consent  to  a  commit- 
tal by  the  presiding  justice. 

(d)  Change  election  from  judge  alone  or  judge  and 
jury  to  Provincial  Court  Judge  and  set  a  date  for  trial. 

(e)  Plead  guilty  before  the  presiding  justice  to  the 
charge  as  laid  or  an  included  or  other  charge. 

(f)  Persuade  the  Crown  to  withdraw. 


Mr.  Leonard  Shore 
Defence  Counsel 
Ottawa 
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OTTAWA   PILOT    PROJECT 
-Police   Sergeant  Thomas   L.    McKay- 

1.  You  have  already  heard  of  the  history,  objectives  and 
the  defence  aspects  of  the  pro-forma  preliminary  hear- 
ing. I  now  intend  to  give  the  police  officers'  view  on 
this    system. 

2.  At  the  present  time  the  police  officer  does  not  get 
involved  unless  the  defence  counsel  requests  disclosure 
by   way   of   pro-forma. 

a)..  When  the  request  is  made  the  investigating  officer 
receives  (1)  a  subpoena;  (2)  a  copy  of  the  infor- 
mation against  the  accused  and  (3)  a  list  of 
instructions.  He  will  be  the  only  witness  to 
attend    the   pro-forma. 

b)..  Usually  the  pro-forma  is  scheduled  for  two  to  three 
weeks  away.  This  gives  the  investigator  time  to 
make  an  appointment  with  the  crown  attorney  as- 
signed to  screening.  This  can  usually  be  accom- 
plished without  any  major  adjustment  to  his 
schedule. 

(i)         Screening    usually    lasts    from   20    to   30   minutes 
for    an    average   case. 
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(ii)  This  is  the  first  opportunity  the  investiga- 
tor has,  usually,  to  talk  to  the  crown  about 
his  case.  The  charges  are  discussed;  problem 
areas  in  the  case  are  brought  to  light; 
possible  defences  and  assessments  of  wit- 
nesses are  made. 

(iii)  After  discussing  the  case  the  crown  attorney 
is  able  to  decide  what  he  wants  disclosed  to 
the  defence  and  the  method  of  disclosure. 

-  Supply  copies  of  documents 

-  Allow  defence  to  read  them  only 

-  You  advise  him  of  contents  only 

-  No  disclosure  because 

(iv)  At  this  point  the  Crown  is  usually  able  to 
give  you  a  positive  or  negative  opinion  on 
the  case.  He  can  also  advise  you  as  to  what 
additional  material  he  will  require  for  the 
pro-forma  or  trial, 
c)..  The  opportunity  to  talk  with  the  crown  prior  to  the 

actual  preliminary  hearing  is  certainly  desirable. 

I  am  sure  presently  in  many  areas  of  Canada,  as  it 

was  in  the  past  here  in  Ottawa,  such  meetings  were 

virtually  unheard  of. 
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d)..  This  type  of  meeting  still  allows  the  investigator 
to  remain  active  in  his  case.  Before  his  partici- 
pation was  pretty  well  non-existent  between  the 
laying  of  the  charge  and  the  preliminary  hearing. 

e),.  Of  course,  this  is  not  a  totally  positive  aspect  of 
the  system.  The  investigator  will  lose  time  nor- 
mally devoted  to  investigating. 

3.  The  next  step  is  the  pro-forma  itself.  You  are  not 
required  to  have  prepared  a  lengthy  crown  brief  but  a 
typed  condensation  of  what  each  witness  will  say  must  be 
done.  The  content  of  this  synopsis  will  have  been 
ironed  out  at  the  screening  with  the  crown.  It  is  basi- 
cally a  guide  to  be  used  by  the  investigator  at  the 
pro-forma.   An  example  of  the  length  of  this  would  be: 

-  Witness  No.  1  —  Is  the  owner  of  the  store  at  611 

Front  Street. 

-  Witness  No.  2  —  Observed  the  break  and  enter  oc- 

curring from  her  window  50  feet 
away.  She  called  the  police  and 
will  identify  accused. 
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Witness  No.  3   —  Arrested   the   accused   at    the 

scene.  Will  identify  him  and 
statehis  condition.  No  state- 
ment. 

In  addition  to  this,  copies  of  photographs,  diagrams, 
witness  and  accused  statements,  criminal  records  and 
perhaps  exhibits  are  necessary.   Depending  on  the 
decision  made  at  the  screening  with  crown  counsel, 
a)..  The  actual  disclosure  will  take  place  outside  the 

court  room  in  the  absence  of  the  accused.   He 

remains  back  in  the  court, 
b)..  It  is  the  investigating  officer  who  gives  the 

disclosure  to  the  defence  counsel  in  most  cases, 

however  the  crown  may  choose  to  be  present  on  major 

or  complex  cases, 
c)..  This  is  an  informal  atmosphere  where  comments  pass 

back  and  forth  to  the  benefit  of  all.   Comments  or 

assessments  of  witness  or  evidence  may  assist  the 

investigator . 
d)..  The  investigator  knows  exactly  what  has  been  given 

to  the  defence  because  he  is  the  one  who  discloses 

it. 
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e)..  A  much  better  relationship  is  developed  between  the 
investigator,  the  crown  and  defence  counsel  in  the 
long  run. 

f)..  In  most  cases  many  witnesses  can  be  dispensed  with, 
for  the  purpose  of  the  preliminary  hearing,  after 
the  defence  counsel  knows  what  evidence  they  will 
present. 

g)..  A  real  saving  to  the  police  budget  and  in  man- 
hours  can  be  realized  when  examining  the  whole 
picture,  because  officers  who  play  a  minor  role  in 
the  case  quite  often  have  their  evidence  admitted 
for  the  purpose  of  the  preliminary  hearing. 

Ones  involved  in  continuity 
-   Ones  necessary  for  introduction  of  simple 
exhibits 
Ones  indirectly  involved  in  voire  dires  etc. 

h)..  This  hearing  can  be  time  consuming  for  the  investi- 
gator because  of  minor  preparation  necessary  and 
because  there  are  usually  10  to  15  cases  scheduled 
that  afternoon.  This  may  involve  from  one  hour  to 
three  hours  of  the  investigator's  time. 
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i)..  But  by  the  same  token  he  is  the  only  witness 

present, 
j)..  The  investigator  is  still  maintaining  a  degree  of 

control  over  his  case. 

4.  Once  having  completed  disclosure,  you  return  to  the 
courtroom,  advise  the  crown  as  to  what  admissions  have 
been  made,  then  put  them  on  the  court  record. 

5.  From  this  point  there  are  a  number  of  directions  open  to 
the  defence: 

Plead  guilty  to  the  offence  charged  or  to  an  inclu- 
ded offence. 

Waive  the  preliminary  hearing  --  this  doesn't  occur 
too  often. 

Proceed  to  the  preliminary  with  admissions. 
Of  course  there  will  always  be  some  defence  counsel 
who  choose  to  go  the  full  route  with  no  admissions. 
These  hopefully  will  be  few;  they  have  shown  to  be 
relatively  few  here. 

6.  By  the  time  you  have  reached  the  preliminary  hearing,  in 
most  cases,  you  will  save  quite  a  bit  of  time  for  the 
court,  yourself  and  your  witnesses.   Civilian  witnesses 
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appreciate  not  having  to  attend  court  especially  when 
their  evidence  is  not  all  that  significant.  In  this 
respect  it  is  good  public  relations  for  the  police  and 
the  courts,  as  that  witness  may  not  hesitate  to  get 
involved  as  a  witness  again  in  the  future. 

7.   With  any  system  there  are  drawbacks  as  well  as  benefits: 

a)..  The  investigator  is  tied  up  in  two  more  additional 
proceedings  than  he  was  when  all  we  had  was  the 
preliminary  hearing  and  trial. 

b)..  A  minor  item,  but  important,  junior  police  offi- 
cers lose  out  on  an  opportunity  to  gain  experience 
giving  evidence  in  criminal  matters. 

c)..  There  is  always  the  possibility  the  disclosure  will 
work  against  the  investigator  and  the  crown. 

d)..  Back  to  square  one  at  the  trial  --  admissions 
should  apply  at  the  trial  also. 

8.  The  main  reason  the  police  are  the  ones  giving  dis- 
closure is  because  there  are  more  police  officers  than 
crown  attorneys.  In  a  smaller  community  where  the  case- 
load is  not  so  heavy,  you  may  find  disclosure  by  crown 
counsel  more  desirable. 
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9.  As  an  investigator  I  personally  feel  the  benefits  far 
outweigh  the  negative  aspects  and  I  know  I  speak  for  the 
majority,  but  not  for  all,  of  investigators  with  our 
force. 

10.  I  would  like  to  see  the  pro-forma  retained  and  eventu- 
ally eliminate  the  preliminary  hearing.  This  would  be  a 
real  benefit  in  speeding  up  the  judicial  process. 

11.  An  accused  person  should  be  entitled  to  one  trial  and 
witnesses  should  only  have  to  appear  on  one  occasion  to 
give  testimony.  To  add  additional  steps  causes  an  un- 
necessary financial  burden  on  the  accused.  Our  ultimate 
aim  is  to  shorten  the  process;  not  clutter  it  up  with 
more  paper. 


Sergeant  Thomas  L.  McKay 
Ottawa  Police  Force 
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PRO-FORMA  DISCLOSURE  IN  OTTAWA-CARLETON 


FOREWORD 


The  materials  in  this  booklet  concern  the  Ottawa 
Pro-Forma  Project.  They  are  intended  to  aid  conference 
delegates  in  better  understanding  the  presentation  on  this 
Project  during  the  panel  discussion  "What  is  happening: 
Pre-Trial  Projects  in  Canada",  Tuesday  night  March  23rd  at 
7:30   p.m.       in    the   Conference   Centre. 

The  materials  include  a  short  history  of  the  Project 
and  appendices  of  all  correspondence,  forms,  directions  etc. 
bearing  directly  on  the  creation  or  operation  of  the 
Project. 

The  Ottawa  Project  was  researched  and  a  paper  on  it 
was  prepared  by  Gregg  Walsh. (1)  Data  on  the  Project  is 
being  gathered  by  Beth  Glassford(2)  and  will  be  sent  to  all 
delegates  once  it  has  been  compiled,  analyzed  and  reviewed. 
John  Cassells  and  his  staff  at  the  Ottawa  Crown  Attorney's 
Office,  Dick  Sculthorpe  the  office  manager.  Judge  Thomas 
Swabey  and  the  many  defence  counsel  have  given  freely  of 
their  time  and  expertise  in  the  preparation  of  the  study  of 
the  Ottawa  Pro-Forma  Project. 
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PRQ-FQRMA  DISCLOSURE  IN  OTTAWA-CARLETQN 
I    History^ 

The  Office  of  the  Crown  Attorney  in  Ottawa  has  been 
committed  for  some  time  to  a  policy  of  liberal  disclosure  of 
prosecution  evidence.   Between  1960  and  1972,  as  a  matter  of 
practice,  defence  counsel  were  generally  well  informed  of  the 
case  against  their  client  before  election  or  plea.   Crown 
Attorneys  considered  that  Ottawa's  informal  discovery  system 
promoted  effective  and  efficient  disposition  of  criminal 
cases. 

Beginning  in  1972  a  number  of  factors  developed  that 
significantly  altered  the  ability  of  the  Crown's  office  to 
meet  counsel,  make  disclosure  and  discuss  disposition.   Among 
the  factors  bringing  pressure  to  bear  on  the  Crown  Attorney 
were  an  increasing  crime  rate,  including  an  increase  in  the 
seriousness  and  complexity  of  offences  and  a  resulting  rise 
in  the  number  of  preliminary  hearings  and  trials.   The 
introduction  of  Legal  Aid  produced  the  expected  impact  of 
broadening  the  extent  to  which  accused  persons  were  prepared 
to  pursue  all  available  remedies  and  explore  all  procedural 
possibilities.   In  addition,  significant  legislative  changes 
importing  new  hearings  into  the  criminal  process  on  matters 
such  as  bail  and  "wiretap"  review  applications  resulted  in 
increased  Crown  appearances  before  County  and  Supreme  Court 
judges. 

In  the  result,  these  and  other  factors  committed 
Crown  counsel  to  a  schedule  of  court  appearances  and  police 
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consultations  which  were  so  demanding  that  it  required 
considerable  discipline  to  maintain  the  previous  standard  of 
pre-trial  disclosure.   As  defence  counsel  maintaining  "high 
volume"  practices  faltered  in  meeting  the  strict  scheduling 
requirements  of  informal  discovery,  particularly  in  less 
serious  cases,  the  system  for  preparing  cases  in  advance  of 
trial  began  to  collapse.   The  effect  carried  over  into  a 
court  system  already  confronted  by  limited  manpower, 
facilities  and  a  backlog  of  cases.   Motions  and  remands 
related  to  the  lack  of  pre-trial  disclosure  increased  and 
substantial  delays  began  to  occur  in  the  disposition  of  cases 
by  way  of  setting  dates  for  preliminary  hearings  and  trials. 

The  traditional  informal  disclosure  system,  which 
occupied  a  significant  amount  of  the  prosecution's  time,  was 
reappraised  in  view  of  the  fact  that  its  lack  of  discipline 
now  appeared  to  produce  no  result.   It  was  dispensed  with  in 
1975  to  free  Crown  staff  for  court  purposes.   The  ensuing 
year  showed  that  this  decision  produced  diminishing  returns. 

Of  greater  importance  than  the  resulting  expense  and 
inefficiency  was  the  feeling  of  all  participants  that  they 
were  losing  control  over  the  quality  of  result  produced  by 
pre-trial  procedures.   The  opportunity  for  both  sides  to 
prepare  cases  in  advance  of  trial  had  been  impaired.   Crown 
counsel  considered  their  ability  to  supervise  the  manner  in 
which  charges  below  the  serious  level  were  formalized, 
screened  and  supported  by  appropriate  evidence  had  been 
weakened. 

In  March  1976  the  Attorney  General  met  in  Ottawa  with 
the  local  Bench  and  Bar  to  discuss  ways  and  means  of  bringing 
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the  system  back  into  operational  stability.   Additional  staff 
was  provided  for  the  Crown  Attorney's  Office  and  an 
additional  Court  was  established  to  meet  the  back-log  of 
cases.   Under  the  direction  of  Senior  Provincial  Judge  T.R. 
Swabey,  the  Defence  Bar  in  cooperation  with  the  Crown 
Attorney's  Office  was  invited  to  establish  the  ground  rules 
for  "Judicially  Supervised  Disclosure",  referred  to  in  common 
parlance  as  "Pro-Forma  Preliminary  Hear ings" . (4 ) 

Pro-Forma  Disclosure  became  a  regularized,  pre-trial 
procedure  in  Ottawa  in  June,  1976. 

II   Objectives 

The  objectives  of  Pro-Forma  Disclosure  vary  somewhat, 
depending  upon  the  perspective  from  which  the  process  is 
viewed.   From  the  viewpoint  of  the  Crown  Attorney's  Office, 
the  following  aims  are  served: 

Pr  imary  - 

(1)  The  reduction  of  court  delays  occurring  between 
the  laying  of  criminal  charges  in  provincial  court 
and  their  disposal  by  way  of  pleas  of  guilty,  trials, 
or  preliminary  hearings. 

(2)  Improvement  in  the  assignment  of  judicial, 
quasi-judicial  personnel,  and  space. 

Subsidiary  - 

(1)   Acceleration  of  the  exchange  of  information 
between  the  Crown  Attorney  and  the  police. 
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(2)  Acceleration  of  decisions  between  the  Crown 
Attorney  and  the  police  on  the  charges  for 
prosecution,  evidence  and  witnesses  relevant  thereto. 

(3)  Acceleration  of  exchanges  of  information  on  the 
prosecution's  case  to  defence  counsel  to  permit 
earlier  decisions  by  him  on  election,  plea, 
admissions,  excusing  witnesses  and  definition  of 
issues  in  contention  at  provincial  level. 

(4)  Improvement  in  estimates  for  disposition  time  to 
permit  better  use  of  judicial  f acil ities. ( 5 ) 


Defence  counsel,  as  reasonably  would  be  expected, 
seek  to  achieve  the  more  restricted  purpose  of  obtaining 
discovery  before  a  preliminary  hearing  or  to  minimize  the 
number  or  scope  of  preliminaries  necessary.   They  recognize 
that  the  Pro-Forma  Disclosure  offers  an  early  opportunity  to 
discuss  the  appropriate  charge  with  Crown  counsel.   In  the 
words  of  one  counsel, 

This  procedure  is  of  most  benefit  to  those  clients 
who  are  incarcerated  and  will  probably  be  pleading  to 
the  original  charge  or  another  or  included  charge. 
Rather  than  spending  four  to  six  months  doing  dead 
time,  discussions  can  take  place  within  two  to  three 
weeks  after  the  charge  is  laid  and  the  client  can 
spend  that  time  gaining  parole  eligibility. 
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Experienced  Crown  counsel  may  often  exercise  a 
discretion  with  regard  to  accepting  a  lesser  offence. 
Recently  I  acted  for  a  school  lad  with  no  previous 
record,  from  a  sound  home  and  background  with  good 
prospects  and  he  found  himself  charged  with  Break  and 
Enter.   At  the  Disclosure  I  advised  the  officer  of 
the  boy's  background  and  a  charge  of  Illegal 
Possession  was  substituted,  enabling  the  client  to 
obtain  a  discharge.   One  commonly  sees  Auto  Theft 
reduced  to  Joy  Riding,  Theft  Over  reduced  to  Theft 
Under  and  Crown  election  charges  proceeding  by  way  of 
summary  conviction. ( 6 ) 

In  cases  where  it  is  evidence  that  the  matter  will  proceed 
to  a  preliminary  hearing  and  trial,  defence  counsel  have  the 
advantage  of  early  access  to  Crown  evidence,  enabling 
informed  elections,  pleas,  investigations  and  general 
preparation  of  a  defence  prior  to  trial. 

Finally,  an  important  aim  of  Ottawa  disclosure 
proceedings  is  to  assert  the  Crown's  supervisory  role 
through  a  process  of  regular  screening  of  the  preparation 
and  formal  laying  of  police  charges.   Given  the  increased 
demands  and  complexity  of  police  activity,  both  the  Crown 
Attorney  and  defence  counsel  agree  that  the  Pro-Forma 
Disclosure  offers  a  necessary  means  for  the  Crown  to  control 
the  quality  of  cases  which  ultimately  come  before  the  Court 
for  final  disposition.   As  a  Crown  Attorney  for  Ottawa  has 
stated,  "unless  it  is  possible  for  our  office  to  exercise 
its  supervisory  function,  matters  gradually  slip  out  of 
control  to  the  point  where  the  system  become  something  less 
than  it  should  be". 


262  APPENDIX  9 


III   Pro-Forma  Disclosure  Procedure 

The  new  procedure  applies  only  to  cases  where  a 
Preliminary  Inquiry  is  one  of  the  options  open  to  the 
defence.   It  is  not  applicable  to  cases  within  the  absolute 
jurisdiction  of  a  Provincial  Court  Judge  (Magistrate),  nor 
those  in  which  the  accused  initially  elects  to  be  tried  by  a 
Provincial  Court  Judge.   The  consequence  of  this  feature  is 
that  where  the  accused  has  the  option  to  elect  to  be  tried 
by  a  higher  court  he  invariably  chooses  this  route  in  order 
to  have  access  to  Pro-Forma  Disclosure. 

It  is  also  important  to  recognize  that  this  procedure 
is  completely  voluntary.   Participation  is  subject  to  the 
consent  of  both  the  accused  and  the  Crown;  effectiveness 
depends  upon  their  mutual  cooperation.   In  charges  of  a 
serious  or  complicated  nature,  which  cannot  be  dealt  with 
adequately  in  Pro-Forma  proceedings,  the  Crown  may  not 
consent  to  this  procedure.   The  file  may  be  taken  off  the 
Pro-Forma  list  and  handled  directly  between  Crown  and 
defence  counsel.   A  point-form  summary  and  a  flow  charge  of 
the  procedure  is  set  out  in  Appendix  A. 

After  the  accused  and  his  counsel  have  decided  to 
participate  in  the  Pro-Forma  procedure  and  have  set  their 
case  into  the  Pro-Forma  Court,  there  will  be  a  screening 
meeting  held  between  the  police  and  the  Crown.   To  avoid 
last  minute  changes,  they  consult  to  ensure  that  the  charge 
is  correct  and  the  investigation  is  sufficiently  complete. 
Crown  counsel  then  advises  the  investigating  officer  as  to 
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the  evidence  that  can  be  orally,  in  writing  or  otherwise 
disclosed  to  the  defence.   The  screening  meeting  requires 
that  the  police  investigation  be  substantially  complete 
before  proceeding  with  litigation.   Police  are  provided  with 
a  checklist  and  access  to  Crown  counsel  at  all  times  for 
this  purpose. (7)   In  addition,  officers  are  requested  to 
identify  specific  problem  areas  such  as  possible  witness 
intimidation  and  the  need  to  protect  informants. 

At  the  discovery  proceedings  which  follow  the 
investigating  officer  provides  disclosure  of  evidence 
directly  to  defence  counsel,  to  the  extent  approved  by  the 
Crown. 

At  his  first  appearance  the  accused  is  formally 
arraigned  (charge  read  in  full  to  him)  and  asked  to  indicate 
his  election.   (An  Adjournment  may  be  granted  to  enable  the 
accused  to  seek  counsel  before  being  required  to  designate 
his  election.)   If,  as  a  result  of  his  election  the  accused 
has  the  option  of  a  preliminary  hearing,  and  providing  both 
Crown  and  defence  Counsel  consent,  within  two  to  four  weeks 
after  an  "indicated"  election  has  been  made. (8) 

The  accused,  his  Counsel  and  the  investigating 
officer,  who  is  subpoened,  all  attend  the  Disclosure  Court 
which  sits  regularly  and  is  presided  over  by  a  Provincial 
Court  Judge.   Court  documents  are  at  hand  and  a  record  is 
made  of  proceedings. 

When  the  case  is  called  in  Disclosure  Court,  Crown 
counsel  either  directs  the  investigating  officer  to  confer 
with  defence  counsel  for  the  purpose  of  providing  disclosure 
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of  the  case  against  the  accused,  or,  in  the  alternative  will 
indicate  that  such  disclosure  will  be  provided  by  himself  or 
another  member  of  the  Crown  Attorney's  office. 

At  this  point  the  Court  adjourns  to  permit  the 
officer  and  defence  counsel  to  meet  and  discuss  the  case 
alone,  in  a  separate  room  outside  the  Court.   Neither  the 
Judge  nor  the  accused  attends  this  disclosure  conference. 
At  the  disclosure  session,  defense  counsel  normally  are 
provided  with  access  to  information  from  police  and 
investigation  reports,  a  summary  of  witness  statements, 
lists  of  witnesses  and  exhibits,  the  accused's  record, 
particulars  of  identification,  medical  reports, 
technological  and  scientific  reports,  photographs,  drawings, 
fingerprint  charts,  particulars  of  involvement  by 
co-accused,  and  the  substance  of  police  officer's  notes. 
With  the  exception  of  witness  statements,  copies  are  usually 
available. 

After  disclosure  the  case  is  recalled  in  Court.   If 
counsel  is  not  satisfied,  objections  can  be  made  and  the 
presiding  judge  can  be  advised  of  problems.   The  Crown  can 
ask  the  police  officer  to  divulge  information,  or  the 
presiding  judge  can  exert  the  influence  of  his  office  to 
promote  proper  use  of  the  system. 

After  receiving  disclosure,  defence  counsel  are 
expected  to  confer  with  Crown  counsel  and  make  known  the 
position  the  defence  is  taking  concerning  the  case. (9)   The 
desired  effect  of  receiving  disclosure  is,  first,  the  early 
resolution  of  issues  and  appropriate  charges;  second, 
admissions  by  the  defence  of  non-contentious  facts,  thus 
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saving  the  Crown  the  time  and  expense  of  producing  evidence 
of  those  facts  at  a  preliminary  hearing  or  trial. 

Where  the  accused  elects  a  trial  in  a  Court  other 
than  Provincial  Court,  but  is  prepared  to  waive  the 
necessity  for  a  preliminary  hearing  under  s.  476  C.C.C.,  and 
where  the  Crown  consents  to  the  waiving  of  the  Preliminary 
Hearing,  he  advises  the  Court  accordingly  and  is  committed 
for  trial. 

Where  the  accused  does  not  waive  a  preliminary 
hearing,  a  date  is  set  for  the  hearing  and  defence  counsel 
indicates  the  admissions,  if  any,  the  accused  is  prepared  to 
make  for  the  purpose  of  the  preliminary  hearing.   These 
admissions  are  recorded,  with  the  effect  being  that  the 
accused  may  require  a  partial  preliminary  hearing  only. 

At  Disclosure  Court,  the  accused  may  re-elect  trial 
in  Provincial  Court,  as  opposed  to  a  higher  court.   If  the 
accused  makes  such  a  re-election  after  disclosure  a  date  is 
set  for  trial  and  defence  counsel  advises  the  Court  on  what 
admissions,  if  any,  the  accused  is  prepared  to  make  at 
tr  ial . 

IV   Evaluation 

Evaluation  can  take  many  forms  and  will  vary 
depending  on  the  values  assigned  to  the  criminal  justice 
system.   The  Ottawa  experience  could  be  measured  against 
the  more  formal  and  mandatory  system  recommended  by  the  Law 
Reform  Commission;  it  could  be  compared  to  other  existing 
projects;  it  could  be  evaluated  on  the  basis  of  time  and 
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money  saved,  or  on  the  basis  of  producing  a  higher  quality 
procedure.   Whatever  method  or  perspective  adopted,  the 
reasonably  short  operating  life  of  the  Project  makes 
evaluation  difficult  and  premature.   Given  these 
limitations,  preliminary  work  on  evaluation  has  begun  and 
some  tentative  conclusions  are  possible. 

An  attempt  at  statistically  measuring  the  impact  of 
the  Pro-Forma  has  been  initiated.   This  has  been  undertaken 
by  the  Law  Reform  Commission  with  the  consent  and 
co-operation  of  the  Ontario  Ministry  of  the  Attorney 
General.   Some  of  this  data  is  available  now  but  there  was 
not  sufficient  time  to  properly  evaluate  and  analyze  the 
results  before  the  Conference.   This  work  is  continuing  and 
will  be  forwarded  to  all  delegates  when  completed. 

However,  even  in  the  absence  of  statistics  the  Ottawa 
Project  does  suggest  some  success.   It  should  be  considered 
a  great  success  that  the  Project  has  been  uniformly 
supported  and  that  all  parties  involved  feel  the  pre-trial 
procedure  in  Ottawa  have  benefited. 

The  Crown  Attorney's  office  estimates  that 
approximately  eighty  percent  of  area  defence  counsel 
participate  in  the  process  and  that  experienced  police 
officers  are  increasingly  responsive  to  the  requirements  and 
objectives  of  the  project.   The  "screening"  process  has 
become  an  invaluable  aid  to  the  Crown  in  its  desire  to 
control  the  quality  and  purpose  of  criminal  litigation. 
Most  important,  the  system  forces  adequate  case  preparation 
so  that  by  the  time  a  charge  is  brought  to  court  the  merits 
of  each  side  are  the  visible  focus  of  adjudication. 
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Further,  the  system  permits  defence  counsel  to 
receive  organized  disclosure,  to  engage  in  more  meaningful 
discussions  with  a  client  and  to  make  better  informed 
decisions  regarding  election,  plea,  witness  and  evidentiary 
requirements,  and  to  better  assess  potential  defences. 

It  also  seems  likely  that  Pro-Forma  disclosure  offers 
some  savings  in  terms  of  witness  requirements  and  the  time 
and  space  requirements  of  a  court  calendar.   Admissions  are 
regularly  made,  though  it  is  difficult  to  determine  whether 
or  not  such  waivers  would  exist  even  in  the  absence  of 
disclosure.   Although  there  is  an  added  requirement  for 
court  attendance  by  police,  several  officers  are  probably 
saved  the  inconvenience  of  appearance  at  trial. 

In  the  absence  of  definitive  statistics  it  is 
difficult  to  determine  whether  Pro-Forma  disclosure 
increases  the  number  of  preliminary  hearings  waived,  or, 
whether  there  is  an  appropriate  increase  in  guilty  pleas  or 
withdrawals  by  the  Crown.   As  long  as  the  preliminary 
hearing  exists,  it  is  likely  that  defence  counsel  will 
employ  it  to  test  the  Crown's  case  where  the  slightest 
weakness  appears  in  the  prosecution's  case.   Given  that 
disclosure  serves  to  better  inform  the  defence  of  the 
Crown's  case  it  is  likely  that  the  process  increases  rather 
than  reduce  the  number  of  preliminary  hearings,  but  should 
also  result  in  better  and  shorter  preliminaries. 

Insofar  as  Pro-Forma  disclosure  is  designed  to 
improve  estimates  and  assignment  of  judicial  personnel  and 
court  space  it  appears  to  serve  its  purpose  well.   All 
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parties  concerned  are  informed  at  an  early  stage  of 
proceedings  as  to  what  the  time  and  evidentiary  requirements 
of  the  case  are  likely  to  be  and  assignments  may  be  made 
accordingly . 

On  balance,  Pro-Forma  disclosure  probably  serves 
defence  and  prosecution  "values"  more  effectively  than  it 
serves  the  efficiency  of  the  judicial  system.   It  also  seems 
safe  to  assume  that  it  also  improves  the  quality  of  result 
achieved  by  the  criminal  process  since  it  encourages  parties 
to  emphasize  relevant  considerations.   These  facts  reflect 
the  weight  of  importance  which  the  parties  attach  to  the 
different  goals  ascribed  to  disclosure. 

The  Project  must,  however,  operate  within  the 
framework  established  by  the  present  law.   There  is, 
therefore,  no  recognized  defence  right  to  discover 
prosecution  evidence,  nor  can  unnecessary  delay  be  formally 
sanctioned.   There  is  also  a  doubt  as  to  how  long  any 
"voluntary"  system  can  function  efficiently.   Hopefully, 
these  and  other  questions  may  be  partially  answered  as  the 
Ottawa  experience  continues  and  as  new  Projects  are  tried  in 
other  parts  of  the  country. 
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END  NOTES 


(1)  Part-time  Researcher,  L.R.C;  third  year  law  student, 
University  of  Ottawa. 

(2)  Contracted  by  The  Commission  to  collect  data  on  the 
Pro-Forma  Project. 

(3)  The  history  and  procedure  of  Ottawa's  Pro-Forma 
Disclosure  Court  was  obtained  from  interviews  with 
Crown  and  defence  counsel,  files  made  available  by  the 
Law  Reform  Commission  of  Canada  and  practice 
memorandums  to  the  profession  from  Senior  Provincial 
Court  Judge  Swabey.   In  addition,  Pro-Forma  disclosures 
were  attended,  accompanied  by  defence  counsel. 

(4)  Many  persons  consider  that  much  of  the  success  of  the 
Ottawa  project  is  attributable  to  the  informal 
influence  of  Judge  Swabey  and  his  tactical  "coup"  in 
having  defence  counsel  write  the  rules. 

(5)  These  were  the  objectives  expressed  by  the  Ottawa  Crown 
Attorney. 

(6)  Based  on  an  interview  with  Mr.  Leonard  Shore,  President 
of  the  Ottawa-Car leton  Defence  Bar  Association. 

(7)  See,  "Police  Check-off  List",  Appendix  B. 

(8)  Remand  to  a  later  date  is  possible. 

(9)  Judge  Swabey's  memorandum  to  the  profession  (May  20, 
1976)  stated  this  expectation  clearly,  in  the  following 
terms;  "After  receiving  disclosure.  Defence  Counsel 
will  confer  and  make  known  to  the  Crown  Counsel  the 
position  the  Defence  is  taking  concerning  the  case" 
(emphasis  added). 
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APPENDIX  A 


1.   Point-Form  Summary  of  the  Ottawa  Pro-Forma 
Procedure 


2.   Flow  Chart  of  Procedure 


\ 
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APPENDIX  A 
(Provided  by  the  Crown  Attorney's  Office) 

Point-Form  Summary  of  the  Ottawa  Pro-Forma  Procedure 


On  first  appearance,  the  accused  is  usually  given  a 
week's  adjournment  to  obtain  Counsel. 

When  Counsel  appears  for  the  first  time,  he  is 
normally  given  an  adjournment  of  two  weeks  to 
familiarize  himself  with  his  client's  position. 

On  the  third  appearance  of  the  accused  and  his 
Counsel,  the  Defence  Counsel,  with  the  consent  of 
the  Crown,  may  opt  for  Pro-Forma  Preliminary 
Hearing.   In  such  event,  Pro-Forma  Hearing  date  is 
scheduled  in  the  period  two  to  four  weeks  hence. 


The  Court  is  also,  at  that  time,  provided  with  an 
estimate  by  the  Police  Court  Liaison  Officer,  of  the 
number  of  witnesses  that  would  be  required,  were  the 
matter  to  proceed  without  disclosure,  and  this 
estimate  forms  the  basis  for  statistical  comparison. 

The  Police  Court  Liaison  Officer  then  comes  to  the 
Crown  Attorney's  office,  photocopies  his  file  and 
turns  it  over  to  the  Crown  Attorney's  Office  to  open 
a  file.   He  completes,  so  far  as  possible,  the 
checklist  in  Appendix  B. 

With  the  subpoena,  the  Investigating  Officer 
receives  a  set  of  instructions,  a  copy  of  which  is 
attached  under  Appendix  B. 

The  Investigating  Officer,  on  receipt  of  his 
subpoena,  is  instructed  to  telephone  the  Crown 
Attorney's  Office  and  arrange  an  appointment  within 
a  reasonable  time,  and  certainly  before  the  date  of 
the  Pro-Forma  Hearing. 
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Screening  of  Cases; 


A  senior  full-time  member  of  the  Crown  Attorney's  staff 
carries  forward  this  procedure.   He  will  meet  with  the 
Investigating  Officer  and  make  sure  that  the  file  which 
he  has  is  brought  up  to  date  with  all  material  which  the 
Investigating  Officer  brings  with  him,  to  ensure  that  it 
is  as  full  and  complete  as  reasonably  possible. 

The  various  aspects  of  the  duties  of  the  screening 
Crown  Attorney  are  seen  on  the  instruction  sheet, 
which  is  included  in  Appendix  B. 


The  Pro-Forma  Court: 

The  list  of  persons  on  the  docket  is  normally 
limited  to  around  fifteen  accused.   The  total  number 
of  charges  will,  of  course,  vary  from  list  to  list, 
and  can  be  as  low  as  forty,  and  as  high  as 
seventy-five. 

The  court  opens  at  2:00  p.m.  on  Tuesdays  and 
Thursdays  and  can  run  as  late  as  6:00  p.m.  on  these 
days. 

In  setting  up  the  court  docket,  care  is  taken  to 
ensure  the  Defence  Counsel  do  not  list  too  many 
clients  in  one  court,  and,  similarly,  that 
Investigating  Officers  do  not  have  listed  too  many 
of  their  cases  in  one  court. 

The  Crown  Attorney  calls  each  case,  ensuring  that 
the  Defence  Counsel,  his  client,  and  the 
Investigating  Officer  are  all  present.   He  then 
advises  the  Court,  the  Defence  Counsel  and  the 
Investigating  Officer  can  retire  from  the  courtroom, 
meet,  and  that  disclosure  between  them  can  proceed. 

The  accused  remains  in  the  courtroom  until 

disclosure  has  taken  place,  and  the  next  step  is 

reached. 

The  list  flows  through  this  procedure  until  all 

cases  have  been  called  and  disclosure  accomplished. 

Failure  of  the  accused  to  appear  usually  results  in 
a  bench  warrant  for  his  arrest  being  issued. 

Failure  of  Counsel  to  appear  may  result  in  efforts 
to  telephone  him  and  ensure  his  attendance,  the 
adjournment  of  the  case  to  another  court,  or 
de-listing  from  Pro-Forma  procedure. 

The  next  step  is  the  delivery  to  Defence  Counsel,  of 
an  "admissions  sheet"  which  is  included,  by  way  of 
sample,  in  Appendix  B. 


APPENDIX  9  275 


Defence  Counsel,  having  received  disclosure  of  the  Crown 
case,  is  then  expected  to  meet  with  his  client  and 
discuss  the  alternatives  which  are  available  to  him. 

Once  he  has  discussed  the  case  with  his  client,  he 
may  wish  to  meet  with  the  Crown  Attorney  to  resolve 
such  questions  as  --  election,  plea,  disposition  and 
admissions. 

Variations  of  charges  laid  may  also  be  discussed. 

Once  such  a  meeting  has  taken  place.  Defence  Counsel 
finalizes  matters  with  his  client,  advises  the  Crown 
Attorney,  and  then  all  return  to  court. 

As  each  case  is  recalled,  the  accused  is  asked  for 
his  election  and,  where  appropriate,  his  plea.   If, 
by  agreement,  a  plea  to  another  charge  is  involved, 
that  charge  is  listed,  the  accused  is  arraigned, 
elects,  and  pleads. 

Should  the  accused  plead  guilty,  the  Investigating 
Officer  is  called  and  gives  evidence,  and  the 
Provincial  Judge  then  passes  sentence  or  adjourns 
the  case  for  later  disposition. 

On  the  other  hand,  should  the  accused  wish  to  have  a 
hearing  of  evidence,  either  by  way  of  a  trial,  in 
Provincial  Court,  or  by  preliminary  hearing,  he  then 
is  put  to  his  election. 

When  the  election  is  recorded,  the  Defence  Counsel 
is  then  asked  what  admission  he  is  prepared  to  make 
and  how  many  witnesses  can  be  excused. 

This  part  of  the  proceedings  is  fully  recorded  and  a 
transcript  made,  which  is  delivered  to  the  Judge 
hearing  the  case  in  Provincial  Court,  and  to  the 
Crown  Attorney  for  his  file. 

As  Pro-Forma  procedure  is  on  consent,  the  Defence 
Counsel  may  elect  to  change  his  mind  before  the 
Judge  who  subsequently  hears  the  case.   If  this 
occurs,  the  transcript  will  normally  allow  the  Crown 
Counsel  taking  the  case  at  the  hearing  to  apply  for, 
and  obtain,  an  adjournment,  to  call  the  witnesses 
excused,  or  to  prove  the  evidence  originally 
admitted. 
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APPENDIX  B 
Instructions  and  Forms 

1.  Pro-Forma  Procedure-Advice  by  Investigating  Officer 

2.  Police  Check-off  List 

3.  Screening  Procedure  of  Crown  Attorneys 

4.  Admissions  Sheet 

5.  Pro-Forma  Hearing-Applicable  Offences 
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APPENDIX  B 


ATTACH  TO  SUBPOENA 


PRO-FORMA  PROCEDURE 


ADVICE  TO  INVESTIGATING  OFFICERS 


You  have  been  subpoenaed  to  attend  Court  to  assist 
the  Crown  Attorney  in  making  disclosure  of  the  evidence 
implicating  the  accused  to  his  counsel.   Before  your  Court 
appearance,  you  must  contact  Mrs.  K.  Keeley  at  the  Crown 
Attorney's  office  (238-1261)  and  make  an  appointment  to  see 
the  Crown  Attorney  to  go  over  the  case  with  him.   The 
purpose  of  your  meeting  with  him  is  to  review  the  charge  and 
the  evidence  to  determine  what  evidence  is  available, 
whether  the  case  should  proceed,  and  the  evidence  you  will 
disclose  to  the  defence  counsel. 

Before  seeing  the  Crown  Attorney,  you  should 
complete,  as  far  as  is  possible,  as  much  of  the 
investigation  as  you  can.   If  you  have  submitted  for  testing 
exhibits  or  requested  medical,  fingerprint  or  other 
examinations,  you  should  contact  the  experts  involved  for  a 
report,  oral  or  written,  and  have  it  available  for  the 
screening  Crown  Attorney.   You  will  find  attached  two  forms. 
One  of  these  will  show  what  material  your  Court  Liaison 
Officer  has  already  delivered  to  the  Crown  Attorney.   The 
other  is  a  witness  precis  form  which  you  must  complete. 
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giving  the  evidence  in  very  brief  form,  of  each  witness  whom 
you  feel  is  required  (to  give  to  the  Crown  Attorney). 

When  you  go  over  the  check  list,  you  may  find  that 
there  will  be  a  number  of  things  which  the  Court  Liaison 
Officer  did  not  supply.   You  must  supply  them. 


Steps  you  should  take;- 

(1)  Arrive  at  the  Crown  Attorney's  office  15  minutes 
before  your  appointment  time  with  all  your  main  file 
material.   Ask  Mrs.  Keeley  for  the  Crown  Attorney's  file  and 
then  copy  all  material  not  in  his  file  which  you  have.   Mark 
off  your  check  list  as  well  as  the  one  in  the  Crown 
Attorney's  file  and  place  the  copies  and  the  precis  in  his 
file. 

(2)  You  are  required  to  deliver  in  Court  a  witness  list 
for  subpoena  purposes  (pink  form) .   Make  a  copy  of  it  and 
put  it  in  the  Crown  Attorney's  file. 

(3)  The  Crown  Attorney  relies  on  you  to  supply  the  best 
information  possible  on  your  investigation.   You  should, 
therefore,  be  prepared  to  supply  in  appropriate  cases,  the 
following  information: 

(a)  Witness  statements  and  confessions; 

(b)  Photographs  and  sketches  of  the  scene; 

(c)  Criminal  records  of  accused  and  witnesses; 

(d)  Fingerprint,  medical  and  scientific 

investigation  reports; 

(e)  List  of  exhibits; 
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(f)  Copy  of  the  charge  (Information); 

(g)  Investigation  reports; 

(h)   Lineup  or  photograph  identification;   Lineup 
sheets  and  witness  sheets;   copies  of 
photographs  and  first  descriptions. 

In  conclusion,  the  Crown  Attorney  will  assist  you  in 
pursuing  your  investigation  to  a  successful  conclusion 
whilst  he  will  expect  from  you  frankness  in  your  assessment 
of  the  case. 
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DISCLOSURE  OF  EVIDENCE 
THE  INVESTIGATING  OFFICER'S  ROLE 


GUIDELINES: 


(1)  The  investigating  officer  shall  communicate  evidence 
in  the  form  the  screening  Crown  Attorney  advises. 
Police  reports,  witness  statements,  information 
regarding  wiretaps  will  not  be  handed  over, 

(2)  The  investigating  officer  shall  not  discuss  the  legal 
or  evidentiary  problems  with  defence  counsel. 

(3)  Disposition  in  terms  of  plea  is  the  responsibility  of 
the  Crown,  and  no  discussions  about  plea  or  sentence 
should  be  carried  on  by  the  investigator. 

(4)  Admissions  should  be  formulated  directly  with  the 
pro-forma  Crown. 

(5)  All  comments  by  defence  counsel  on  possible  defences 
should  be  communicated  to  the  pro-forma  Crown. 

(6)  No  disclosure  shall  be  made  by  the  officer  to  defence 
counsel  prior  to  the  commencement  of  pro-forma  Court, 
except  as  authorized  by  the  Crown  Attorney. 

FORM  OF  DISCLOSURE: 


The  new  check  list  leaves  method  to  be  written  in. 
These  can  be  as  follows:- 

(1)  Give  a  copy; 

(2)  The  investigating  officer  reads  the  report  to  defence 
counsel  ; 

(3)  The  investigating  officer  indicates  existence  of 
information; 

(4)  No  disclosure  because  -- 
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■            ACCUSED 

CHARGE 

COUNSEL 

CUSTODY  CASE: 

1. 

PRO-FORMA  DATE: 

2. 

POLICE  FORCE: 

3. 

FILE  NUMBER: 

INVESTIGATING 
OFFICER  : 

CONTENTS  OF  FILE 

IN  FILE 

ADD  TO  FILE 

METHOD  OF  DISCLOSURE 

1.  Copy  of  Charge 

2.  Police  Reports 

3.  Precis  Outline 
h .    Witness  List 

5.  Statements 

( i )  Witnesses 

( ii )  Confession 

(a)  Written 

(b)  Oral 

).  Criminal  Records 

( i )  Accused 

( ii )  Witnesses 

.  Reports 

( i )  Medical 

(ii)  Fingerprint 

(  i  i  i )  Sci  ent i  f i  c 

.  Exhibits 

( i )  Photographs 

(ii)  Plan,  Sketch,  etc. 

■(iii)  List 

1.  Co-Accused  (Cross 

1              Reference  ) 

■1-  Defences 

NOT  TO  BE  DISCLOSED* 

ll^ICE  TO  INVESTIGATING  OFFICER:  (CHARGE,  NOTICES,  ADDITIONAL  INVESTIGATION) 

I  The  precis  outline  is  only  a  list  of  the  witnesses  and  a  summary  of  their 
I  testimony  used  by  the  Crown  Attorney  at  the  Pro  Forma  hearing.   Because 
■bhis  information  is  fully  disclosed  elsewhere  it  is  not  necessary  to  give 
i-t  to  the  defence. 
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MEMORANDUM  OF  ADVICE 


SCREENING  PROCEDURE  FOR  CROWN  ATTORNEYS 


In  cases  listed  for  Pro-Forma  procedure,  it  is 
essential  for  the  Crown  Attorney  who  interviews  the 
Investigating  Officer  to  proceed  in  a  thoroughly 
professional  manner.   It  is  his  responsibility  to  ensure 
that  the  following  matters  are  completely  canvassed  so  that 
when  the  case  is  set  to  proceed,  no  reasonably  forseeable 
event  is  not  considered:- 

MATTERS  TO  LOOK  FOR; 

(1)  The  file  is  complete  and  contains  all  information 
relevant  to  the  presentation  of  the  Crown  case. 

(2)  The  charge  or  charges  are  appropriate  to  the 
evidence. 

(3)  The  Crown  election  by  Indictment  or  Summary 
Conviction  is  appropriate  to  the  gravity  or  otherwise  of  the 
case. 

(4)  The  investigator  is  aware  that  all  statutory  or  other 
notices  under  Criminal  Code  or  the  Canada  Evidence  Act  are 
to  be  prepared  and  served, 

(5-)     Where  further  investigation  is  required,  that  the 
Investigating  Officer  is  advised  to  carry  it  out  and  provide 
written  reports  of  the  results,  either  before  the  Pro-Forma 
date,  or  if  time  is  not  sufficient,  on  the  hearing  date. 
(6)     Where  the  nature  of  the  investigation  discloses 
possible  or  probable  defences,  ensure  that  these  are 
thoroughly  investigated  and  reports  on  such  investigations 
delivered  for  inclusion  in  the  file. 
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(7)  Where  the  nature  of  the  case  discloses  legally 
contentious  issues,  identify  them  and  make  comment. 

(8)  Complete  all  assessment  and  Disclosure  Forms  to 
assist  counsel  and  the  Investigating  Officer  in  preparing 
for  Trial  and  Disclosure  (respectively). 

(9)  Where  the  nature  or  the  case  is  such,  because  of 
complexity  or  gravity  that  it  requires  special  treatment, 
i.e.  special  assignment,  to  recommend  such  a  course  and 
advise  the  Office  Manager. 

(10)  Where  the  manner  in  which  the  investigation  is 
conducted  discloses  that  the  procedures  used  or  not  used 
materially  affect  the  ability  of  the  Crown  to  fairly 
prosecute  the  case,  to  bring  such  matters  to  the  attention 
of  the  Crown  Attorney  or  his  Senior  Assistant. 

(11)  Ensure  that  all  matters  inter-related  are  joined 
together  for  appropr  iate  procedure.   It  is  important  to 
recognize  that  Counsel  "screening"  cases  may  well  not  be 
Trial  counsel  and  that  his  role  in  screening  is  to  ensure 
that  the  case  if  fully  prepared  for  the  staff  member  who 
will  prosecute,  otherwise  the  exercise  is  futile. 

During  the  past  few  months,  it  has  become  apparent 
that,  despite  the  initial  effort  to  explain  the  procedure, 
many  Officers  do  not  understand  it.   In  addition,  it  is 
clear  that  some  Police  Officers  (and  to  some  extent.  Court 
Officers)  are  approaching  the  procedure  with  cases  that  are 
either  without  evidentiary  foundation  or  are  badly 
investigated.   It  is  paramount  that  such  a  situation  should 
not  be  accepted;  and  at  "screening",  the  Crown  Attorney 
should  make  this  quite  clear. 

Obviously,  the  "screening"  procedure  can  be  an 
effective  education  tool  and  you  are  encouraged  to  use  it  as 
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such.   However,  repeated  shoddy  or  incompetent  work  should 
not  be  tolerated  and  ought  to  be  brought  to  the  attention  of 
the  Crown  Attorney  or  his  Senior  Assistant. 

CUSTODY  CASES; 

All  files  where  the  accused  is  in  custody  must  be 
given  priority  treatment.   This  will  be  so  whether  the 
accused  is  under  sentence  or  detained  following  Show  Cause. 

Where  the  accused  is  in  custody,  it  is  essential  to 
prepare  the  case  for  early  Trial  or  Preliminary  Hearing  and 
expedite  all  investigatory  or  other  procedures  to  ensure 
this  event.   The  file  must  be  marked  clearly  as  "Urgent"  and 
a  custody  case. 

Naturally,  should  "screening"  show  that  the  original 
assessment  indicating  detention  following  a  Show  Cause 
Hearing  custody  was  not  justified,  every  effort  must  be  made 
to  ensure  the  release  of  the  accused  pending  Trial. 


FORMS,  ASSESSMENTS,  ETC. 

Obviously,  the  task  of  "screening"  requires 
considerable  effort  and  decisiveness.   It  is,  perhaps,  one 
of  the  most  difficult,  repetitive  responsibilities.   It  is, 
however,  extremely  important  for  "screening"  counsel  to 
realize  that  his  role  is  a  vital  step  in  the  prosecution  of 
the  case.   As  "screening  counsel"  you  must  ensure  not  only 
that  the  investigating  officer  recognizes  his  full 
responsibilities,  but  also  that  you  record  all  those  parts 
of  the  procedure  that  you  are  involved  with  for  Counsel  who 
will  take  the  case. 
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INVESTIGATING  OFFICER 

Neither  screening  nor  disclosure  should  be  made  by 
anyone  other  than  the  Investigating  Officer  unless  he  is 
dead  or  will  be  off  duty  for  a  prolonged  period  in  which 
case  the  file  should  be  assigned  to  another  Investigating 
Officer. 

DISCLOSURE  TO  DEFENCE  COUNSEL 

No  disclosure  will  be  made  unless 

(i)    the  accused  attends  the  Court  and  answers  when 

called 
(ii)   the  counsel  actually  taking  the  case  for  the 

accused  appears. 
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PLEASE  COMPLETE  A  SEPARATE 
FORM  FOR  EACH  CHARGE 


PRO-FORMA  PRELIMINARY  HEARING 
DATE: 


REGINA  VS 


DEFENCE  COUNSEL: 


For  the  purpose  of  proceedings  in  Provincial  Court,  my 
client  makes  the  following  admissions: 

1)   Facts  Admitted: 


2)   Witnesses  -  (The  evidence  of  the  following  witnesses  is 
admitted ) : 


SIGNATURE  OF  COUNSEL 
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PRO-FQRMA  PRELIMINARY  HEARING 
APPLICABLE  OFFENCES 


A  Pro-Forma  Preliminary  Hearing  is  available  to  the  Defence 
when  the  accused  is  charged  with  an  offence  where  he  would 
ordinarily  have  the  option  to  elect  to  a  Higher  Court  and 
thus  have  a  Preliminary  Hearing  prior  to  Trial.   The  accused 
has  this  right  in  the  following  circumstances: 

INDICTABLE  OFFENCES 

(1)   When  charged  with  an  indicable  offence  with  the 
exception  of  the  following  offences  which  are  within  the 
absolute  jurisdiction  of  the  Provincial  Court  by  virtue  of 
Section  483  of  the  C.C.C.: 

Gaming  or  betting  offences 

Bookmaking 

Placing  bets  for  consideration 

Lotteries,  games  of  chance 

Cheating  at  play 

Bawdy  house  offences 

Fraud  in  relation  to  fares 


(2)   Major  criminal  offences  such  as  those  within  the 
exclusive  jurisdiction  of  the  Supreme  Court  of  Ontario,  as 
set  out  in  Section  427  of  the  C.C.C.  (which  includes  murder, 
treason,  etc.)/  major  fraud  cases  or  complicated  issues 
cases,  may  be  listed  for  Pro-Forma  initially  but  may  be 
delisted  if  the  preparation  and  disclosure  time  involved 
requires  assignment  to  a  particular  Crown  Counsel  for 
handling . 

In  such  cases,  the  Crown  Counsel  assigned  deals 
directly  with  Defence  Counsel  at  an  informal  office 
disclosure  meeting.   Issues  normally  disposed  of  in 
Pro-Forma  Procedure  can  be  agreed  upon  at  such  a  meeting  ^ 
Crown  Counsel,  Defence  Counsel,  Accused  and  Investigator  may 
attend  on  a  suitable  date  before  the  Pro-Forma  Court,  to 
finalize  the  matters  agreed  upon  and  plead,  set  a  date  or 
waive  Preliminary  Hearing. 


Section 

185 

Section 

186 

Section 

187 

Section 

189 

Section 

192 

Section 

193 

Section 

351 

MAJOR  CRIMINAL 

OFFENCES 
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CROWN  ELECTION  OFFENCES 

(3)   When  charged  with  a  Crown  election  offence,  and, 

(i)   the  election  is  to  proceed  by  indictment,  and, 
(ii)   excluding  the  following  Crown  election 

offences  which  are  by  virtue  of  Section  483 
of  the  C.C.C.  within  the  absolute  jurisdiction 
of  the  Provincial  Court: 

Section  294(b)  Theft  under  $200 

Section  320(1) (b)  False  pretences  under  $200 

Section  312(1) (a)  Possession  under  $200 

Section  338(b)  Fraud  under  $200 

Section  421  Attempt  of  the  4  above  offences 

Section  238(3)  Driving  while  disqualified 


MINOR  CRIMINAL  OFFENCES 

(4)   Normally  Absolute  Jurisdiction  offences  will  not  be 
listed  in  the  Pro-Forma  Court.   However,  where  an  accused 
faces  multiple  charges,  some  of  which  may  involve  an 
accused's  right  to  elect  Preliminary  Hearing  and  others 
which  are  in  absolute  jurisdiction  of  the  Provincial  Judge 
or  under  Section  133,  all  of  such  charges  may  be  listed  in 
order  adequately  to  arrange  the  most  suitable  disposition 
for  the  Court,  Accused  and  Crown. 
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Correspondence,  Notices  and  Newspaper  Clippings 
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NOTICE  TO  PROFESSION 


ONTARIO 

DEPARTMENT  OF  JUSTICE 
MEMORANDUM 

Date  May    28,    19  76 


From  Senior   Provincial   Judge 


Subject: 


Judicially  Supervised  Preliminary  Hearings 
(Pro-forina  Preliminaries) 


Please  find  attached  hereto  a  memorandum  concerning 
a  new  procedure  to  be  implemented  in  the  Provincial  Court 
commencing  Monday,  June  14. 

In  order  that  the  Profession  fully  understand  this 
new  procedure  there  will  be  a  meeting  in  the  No.  1  Court  on 
Monday,  June  7,  at  4:00  p.m.   Members  of  the  Profession  are 
invited  to  attend  this  meeting,  at  which  time  I  will  be  pleased 
to  discuss  any  aspects  of  the  new  procedure  with  them. 


TRS/aml 
End  : 


T.R.  Swabey, 

Senior  Provincial  Judge 
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ONTARIO 

DEPARTMENT  OF  JUSTICE 
MEMORANDUM 
NOTICE  TO  PROFESSION  Date      May  28,  1976 


From      Senior  Provincial  Judge 


Subject:       Judicially  Supervised  Preliminary  Hearings 
(Pro-forma  Preliminaries) 

Within  the  limitations  arising  from  facilities  and  personnel 
available  to  the  Court,  the  Crown  Attorney  and  Defence  Bar,  a  system 
improvement  is  desireable,  indeed  necessary,  and  possible.   Substantial 
savings  of  time  and  money  can  be  achieved  by  the  voluntary  co-operation 
of  these  three  elements  of  the  Criminal  Justice  System,  without  any 
sacrifice  of  their  proper  roles  within  our  present  law,  and  consistent 
with  the  adversary  process. 

It  is  proposed  to  introduce  a  procedure  involving  a  new  step 
between  arraignment  and  disposition  of  charges.   The  new  procedure  will 
apply  on]  y  to  cases  where  a  Prelim.inary  Inquiry  is  one  of  the  options 
open  to  the  Defence.   It  will  not  be  applicable  to  cases  within  the 
absolute  jurisdiction  of  a  Provincial  Court  Judge,  nor  those  in  which 
the  accused  initially  elects  to  be  tried  by  a  Provincial  Court  Judge. 

The  new  procedure  will  essentially  involve  a  judicially 
supervised  disclosure  session  from  which  it  is  hoped  Defence  Counsel 
will  gain  a  clear  picture  of  the  case  to  be  met,  Crown  Counsel  will 
gain  the  agreement  (on  the  record)  of  Defence  to  dispensing  with  the 
callJLng  of  some  or  all  of  the  witnesses  at  a  Preliminary  Hearing,  and 
the  Court  will  gain  a  substantial  saving  in  time  now  spent  on  Preliminary 
Hearings. 

It  should  be  clearly  understood  that  the  new  procedure  will 
not  in  any  Avay  interfere  with  or  pre-empt  the  rights  of  the  accused  as 
they  are  provided  for  in  the  Criminal  Code.   Participation  in  the  new 
procedure  in  each  individual  case  will  be  subject  to  the  consent  of  botli 
the  accused  and  the  Crown. 

PROCEDURj: 

1.    In  Remand  Court,  the  present  requirement  that  the  accused  make 
his  election  before  a  date  is  set  for  trial  or  Preliminary 
Inquiry,  will  be  removed  and  such  elections  will  be  indicated 
only . 
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2.  A  Disclosure  Court  will  be  held  regularly  on  Tuesdays  and 
Thursdays  of  each  week  in  the  No.  1  Court,  commencing  at 
2:00  p.m. 

3.  Upon  the  accused  indicating  his  election  to  be  tried  by  a 
Judge  and  Jury  or  Judge  alone,  he  may  with  his  consent  and 
the  consent  of  the  Crown  be  remanded  to  appear  in  a 
Disclosure  Court  within  two  weeks  from  the  date  of  the 
indicated  election  or  as  soon  as  possible  thereafter. 

4.  For  the  appearance  in  Disclosure  Court,  the  investigating 
officer  shall  be  subpoenaed,  but  no  other  witnesses. 

5.  The  accused  shall  attend  in  Disclosure  Court  with  the  Counsel 
who  is  to  represent  him  at  his  trial. 

6.  The  Disclosure  Court  shall  be  a  regularly  constituted  sitting 
of  the  Provincial  Court  presided  over  by  a  Provincial  Judge, 
with  facilities  to  make  a  record  of  proceedings,  and  the 
Court  documents  at  hand. 

7.  Wlien  the  case  is  called  in  Disclosure  Court,  Crown  Counsel 
will  either  direct  the  investigating  officer  to  confer  then 
and  there  with  Defence  Counsel  for  the  purpose  of  providing 
Defence  Counsel  with  disclosure  of  the  case  against  the 
accused  or  in  the  alternative  will  indicate  that  such  disclosure 
will  be  provided  then  and  there  by  himself  or  another  member  of 
the  Crown  Attorney's  Office. 

8.  After  receiving  disclosure.  Defence  Counsel  will  confer  with 
the  Crown  Counsel  and  make  known  to  the  Crown  Counsel  the 
position  the  Defence  is  taking  concerning  the  case. 

(A)   Where  the  accused  indicates  to  Crown  Counsel  that  he 
wishes  to  elect  a  trial  in  court  other  than  the 
Provincial  Court,  but  is  prepared  to  waive  a 
Preliminary  Hearing  under  Section  476  C.C.C.  and 
where  the  Crown  consents  to  the  waiving  of  the 
Preliminary  Hearing,  the  Court  shall  be  so  advised 
and  the  accused  shall  be  then  and  there  put  to  his 
election  and  committed  for  trial  pursuant  to  the 
provisions  of  Section  476  C.C.C. 
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8.  (B)   Where  the  accused  indicates  to  Crown  Counsel  that  he 

wishes  to  elect  trial  in  a  Court  other  than  the 
Provincial  Court  and  is  not  prepared  to  waive 
Preliminary  Hearing,  the  Court  shall  be  so  advised 
and  the  accused  shall  be  then  and  there  put  to  his 
election  and  a  date  set  for  the  Preliminary  Hearing. 
Prior  to  the  setting  of  the  date  Defence  Counsel  may 
indicate  to  the  Court  what  admissions,  if  any,  the 
accused  is  prepared  to  make  at  and  for  the  purpose 
only  of  the  Preliminary  Hearing  and  these  admissions 
shall  be  recorded  on  record. 

(C)  IVhere  the  accused  indicates  to  Crown  Counsel  that  he 
wishes  to  elect  trial  in  the  Provincial  Court,  the 
Court  shall  be  so  advised  and  the  accused  shall  be 
then  and  there  put  to  his  election  and  a  date  set 
for  the  trial.   Prior  to  the  setting  of  the  date 
Defence  Counsel  may  indicate  to  the  Court  what 
admissions,  if  any,  the  accused  is  prepared  to  make 
at  the  trial  and  these  admissions  shall  be  recorded 
on  the  record. 

(D)  IVhere  the  accused  and  Crown  Counsel  agree  upon  a 
disposition  of  the  case  which  will  not  involve  either 

a  Preliminary  Hearing  or  a  trial,  the  Court  shall  be  so 
advised  and  the  Court  will  thereupon  -  then  and  there 
deal  with  the  case  forthwith,  or  in  a  manner 
apx^ropriate  to  the  circumstances  outlined  to  the 
Court  by  Counse] . 

9.  Following  disclosure,  either  Crown  Counsel  or  Defence  Counsel 
may  cause  to  be  reported  to  the  Court  on  the  record  the 
information  supplied  to  the  Defence  during  the  disclosure 
session . 


T.R.  Swabey 
TRS/aml  Senior  Provincial  Judge 
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To  Mr.  H.A.  Woods,  J.P 
Court  Administrator 


ONTARIO 

DEPARTMENT  OF  JUSTICE 
MEMORANDUM 

Date  July    29,    1976 


From 


Senior   Provincial   Judge 


Subject: 


Arraignment  of  Accused  in  No.  1  Court 
on  First  Appearance 


In  view  of  the  Supreme  Court  of  Canada's  Recent 
decision  in  the  case  of  Her  Majesty  the  Queen  vs  John  C.  Doyle, 
it  is  necessary  that  we  change  the  procedure  being  followed  in 
No.  1  Court  in  order  to  ensure  that  we  are  complying  with  the 
relevant  provisions  of  the  Criminal  Code. 

Commencing  immediately  would  you  please  instruct 
the  Court  Clerks  in  No.  ]  Court  and  the  Justices  of  the  Peace 
presiding  in  No.  1  Court  that  in  all  cases  the  accused  on 
first  appearance  must  be  formally  arraigned  (charge  read  in 
ful]  to  him).   After  reading  the  charge  to  him  he  may  be 
granted  an  adjournment  to  seek  Counsel  if  he  so  desires. 

IVhere  the  charge  is  one  in  which  the  accused  has 
an  Election,  in  addition  to  reading  the  charge  the  Election 
should  also  be  read  to  the  accused  following  which  he  may 
be  granted  an  adjournment  to  seek  Counsel  before  actually 
being  required  to  designate  his  Election. 

V.Tiere  the  case  involves  a  charge  in  which  the 
Crown  has  an  Election,  the  Crown  should  be  put  to  its 
Election  on  the  First  Appearance,  and  where  the  Crown  elects 
to  proceed  by  way  of  Indictment  and  the  accused,  as  a 
result  of  such  Election  by  the  Crown,  has  an  Election  as  to 
mode  of  trial,  the  Election  should  be  read  to  the  accused. 
In  some  cases  the  Crown,  where  it  has  an  Election,  may 
request  an  adjournment  prior  to  making  its  Election.   In 
such  cases  the  accused  is  not  read  the  Election. 


TRS/aml  • 

cc:  All  Ottawa  Provincial 
Court  Judges. 


T.R.  Swabey, 

Senior  Provincial  Judge 
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The  Citizen  Saturday,  March  12,  1977,  Page  53 
"SWIFTER  JUSTICE" 


.  .  .  that's  one  effect  of  an  Ottawa  experiment  in 
disclosure  courts  during  the  last  seven  months. 
And  since   it   helps   cut   down   the   number  of 
witnesseSr  it  can  be  a  judicial  money-saver  too 


By  Peter  Bakogcorge 

Gsizen  stcff  writ:r 

After  just  seven  months,  an  experiment 
with  new  pre-trial  proceedings  in  Ottawa's 
provincial  courts  is  being  viewed  as  a  suc- 

CACC 

Judicially  supcr/iscd  disclosure  court  (cr, 
jas  it  is  more  commonly  known,  pro-forma 
court)  is  now  being  used  as  a  blueprint  for 
similar  experiments  in  other  jurisdictions. 

The  pro  forma  court  started  in  Ottawa 
last  July  —  part  of  an  effort  to  speed  up 
the  movement  of  defendants  through  the 
judicial  system  and  save  money  by  cutting 
down  the  length  of  trials. 

On  consent  of  the  defendant  and  the 
Crown  attorney,  the  pro  forma  court  allows 
the  defence  lawyer  and  the  investigating 
officers  to  discuss  the  case  in  the  absence 
of  the  judge. 

Disclosure  of  evidence  at  that  stage  is  in- 
tended to  allow  the  defence  to  make  some 
admissions  as  to  evidence,  cutting  dov/n  on 
the  number  of  wiiric«;ses  who  will  eventual- 
ly have  to  be  called  if  the  case  goes  to 
trial. 

Can  eliminate  hearing 

Normally,  a  defendant,  charged  with  an 
indictable  offence  and  electing  trial  by 
judge  or  judge  and  jury,  is  first  sent  to  a 
preliminary  inquiry  on  the  charge. 

On  the  evidence  called  at  that  time,  a 


Judge  of  the  provincial  court  decides 
whether  it  is  sufficient  for  the  defendant  to 
be  committed  for  trial  on  the  charge. 

The  disclosure  given  at  the  pro-forma 
can  result  in  either  the  abandoning  of  that 
piC'ituiMiuiy  iiviii'ijig  and  a  on  eel  cviniuiilul 
io>  liial,  or  in  liie  defendant  admiiling  cer- 
tain facts  of  the  case  and  thereby  cutting 
down  on  the  number  of  witnesses  v.-ho  have 
to  be  called  to  give  evidence  at  the  prelimi- 
nary hearing. 

Following  the  disclosure  session,  pleas  of 
guilty  can  be  entered,  "or  the  Crown  can 
withdraw  or  reduce  charges. 

During  the  first  five  months  of  the  expe- 
riment, pro  forma  court  has  enabled  a 
drastic  reduction  in  the  number  of  wit- 
nesses called  —  2,141  fev/er,  acx:ording  to 
statistics  compiled  by  senior  provincial 
court  Judge  Thomas  Swabey. 

Last  month,  similar  disclosure  sessions 
were  instituted  in  courts  in  Edmonton  and 
Calgary,  following  observation  of  the  Otta- 
wa experiment  by  the  chief  judge  and  the 
deputy  attorney-general  of  Alberta. 

In  addition,  the  expcrimf-nt  has  been  stu- 
died by  a  senior  judfc  from  Vancouver. 

The  establishment  of  these  systems   re- 
flects growing  interest  in  the  whole  area  of' 
disclosure  in  the  courts. 

The  Law  Reform  Commission  has  re- 
leased working  papers  on  the  matter,  and  it 
was  discussion  on  one  such  paper  that  icd 
lo  the  first  .system  being  impiemented  in 
Montreal. 
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Substantial  savings  ahead 

Given  the  rcsulls  iu  Montreal  and  Olta- 
wa,  the  economic  consideration  miglit  be 
the  strongest  selling  point  in  spreading  sim- 
ilar disclosure  sessions  to  other  jurisdici- 
tons. 

Although  the  saving  in  the  nimiber  of 
witnesses  hasn't  been  translated  into  an  ex- 
act money  saving,  an  examination  of  the 
Montreal  experiment  indicates  the  savings 
could  be  substantial. 

Aside  from  the  saving  in  the  fees  that 
would  have  l>cen  paid  to  witnesses,  the  pro 
forma  can  cut  down  drastically  on  the 
number  of  police  officers  v/ho  have  to  b? 
called  to  court. 

About  50  per  cent  of  the  potential  v/it- 
ncs5cs  spared  court  appearances  in  the 
Montreal  experiment  wcie  police  officials. 

Their  prcsrnce  in  court  means  time  av/ay 
from  normal  duties.  In  addition,  many  arc 
called  to  give  evidence  while  off  shift  and 
therefore  collect  overtime  pay.  Hence,  the 
benefit  of  cutting  down  the  number  of  po- 
lice witnc^res  is  great. 

A  saving  in  that  area  could  be  especially 
important  to  Ottav/a-Cr,rlclon. 

One  year  or.o,  a  granvi  jury  reported  that 
in  criinir.al  cases  in  1975  th.e  number  of 
witnesses  called  here  v/as  nearly  double 
that  0Ï  a  city  of  cxjiin.'aiabic  p<jpul?.tioii, 
Hamilton. 

Says  Swabey:.  "We're  not  in  it  primarily 
for  the  cor>t  saving,  but  that  can  be  useful 
in  sellirig  it  in  other  areas. 

"It  t;îkcs  a  lot  of  cffori  at  the  beginning, 
but  it  fcys  off." 

Another  major  benefit  of  the  pro  forma 
system  is  that  better  use  is  being  made  of 
court  facilities,  already  considered  taxed 
for  the  caseload  they  are  expected  to  bear. 

The  s?.me  grand  jury  le^iorted  that  the 
courts  were  being  adversely  affected  by  the 
number  of  last-minute  giMlty  pleas. 

That  resulted  in  wasted  court  time,  since. 
on  such  short  notice,  other  cases  couldn't 
be  substituted  to  fill  the  vacant  courts. 

Swabcy  says  that  sir.cc  the  pro  forma 
there  has  been  no  increase  in  the  number, 
but  guilty  pleas  are  coming  at  the  outset  of 
the  proceedings,  instead  of  during  time  set 
aside   for    trial,   when  space    is    wasted. 

While  the  program  is  looked  upon  favor- 
ably by  the  judges,  Swabcy  is  quick  to 
point  out  that  its  success  depends  on  co-op- 
eration from  the  defence  lawyers,  police 
and  the  Crown  Attorney's  office. 

One  of  the  key  reasons  for  success,  he 
says,  is  the  fact  that  police  in  this  area 
compile  much  more  complete  briefs  on 
high-volume  crimes. 

The  reason   for  that,  he  says,  has  been 


the  concern  of  Crown  Attorney  John  Cas- 
sells  to  get  signed  witness  statements 
where,  in  some  other  jurisdictions,  police 
would  do  without. 

And  since  implementation  of  the  pro  for- 
ma system,  Cassells  has  streamlined  the 
police  forms  for  'pro  forma,  refining  the 
whole  procedure  for  disclosure. 

For  his  part,  Cassells  says  one  benefit  of 
the  program  is  that  representatives  of  his 
office  and  police  investigators  are  being 
given  another  chance  to  get  together  to 
talk  about  cases. 

He  says  discussion  at  the  ouLset  of  the 
case  is  useful  in  determining  such  questions 
as  the  prospects  of  rehabilitation,  or  the 
proposed  dispositions  of  cases. 

Repeated  admissions? 

Cassells,  v.'ho  saw  the  Montreal  experi- 
ment before  the  pro  forma  system  began 
here,  s;iys  a  logical  extension  of  the  system, 
if  it  is  successful,  is  to  implement  it  in 
county  court, 

"We're  dealing  with  a  tv^-o-stage  affair. 
If  you  get  committed  to  a  provincial  court, 
3'ou've  saved  v/itnesscs,  but  if  you're  coiii- 
mittcd  to  a  higher  court,  you  have  to  eva- 
luate the  effects. 

"Will  admissions  be  repeated  in  the  tv/o 
courts? 

"Arc  you,  iii  effect,  repeating  your  sav- 
ings?" 

He  concludes:  "There's  a  natural  pio- 
gression  that  could  be  developed  following 
the  pro  forina  in  county  and  Supreme 
Court". 

The  Crown's  office  received  one  extra 
assistant  to  help  v/ith  the  implementation 
of  the  system,  and  Cassells  says  the  attor- 
ney-general is  keeping  close  watch  on  the 
results. 

The  common  opinion  of  defence  lawyers, 
meanwhile,  seems  to  be  that  the  system  is 
working  well. 

They  are  spreading  the  v/ord. 
A  repreocn! alive  of  their  association  re- 
cently   accompanied    Swabcy    to    Toronto, 
where  they  spoke  to  defence  lawyers  there 
about  the  system. 

From  all  re[X)rts,  and  evidenced  by  the 
Calgary  and  Ed:nonton  jurisdictions  adopt- 
ing siniilar  disclosure  couits,  the  system 
ap[>cars  to  be  a  viable  one. 

Nov/,  as  the  system  is  becoming  a  regu- 
lar part  of  the  Ottawa  court  procedure,  fa- 
cilities are  proving  a  problem. 

With  several  defendants,  lawyers  and  po- 
licemen slotted  into  each  of  the  twice-week- 
ly, half-day  sessions,  just  tv,o  of  the  seven 
proviiicial  courts  arc  large  enough  to  han- 
dle the  munhcr  of  bodies. 

As  well,  the  number  of  defendants  ask- 
ing for  a  \M0  forma  date  has  increased  to 
tlic  ixMnt  whcrv!  Swabcy  thifil.s  the  court 
should  01  --r.itc  I'/.'-to-lwo  davs  tier  week. 
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MR.  JUSTICE  LAMER' S  CLOSING  REMARKS 
March  24,  1977 

Finally,  I  would  like  to  thank  you  all  for  coming 
here.  I  thanked  you  at  the  beginning,  yesterday  morning, 
for  getting  here,  I  now  know  that  I  was  right  doing  so 
because  you  have  worked  very  hard  towards  taking  inventory 
of  a  problem.  As  I  had  said  at  the  outset,  we  of  the  Law 
Reform  Commission,  did  not  expect  you  to  come  up  with  a 
solution,  we  only  expected  you  to  and  were  hoping  you  would 
recognize  the  existence  of  a  problem,  that  you  would 
honestly  address  your  minds  and  your  hearts  to  trying  to 
find  a  solution  to  the  problem,  that  you  would  succeed  in 
identifying  components  and  elements  of  the  problem  and  try 
to  sort  them  out  a  bit,  and  that  you  would  possibly  indicate 
to  us  some  kind  of  direction  we  might  entertain  in  the 
preparation  of  our  report  to  Parliament. 

Many  things  have  come  to  us  and  I  think  I  can  speak 
for  the  Commission  on  this,  many  things  have  come  to  us 
quite  clear.  One  thing  is  that  whatever  we  do,  we  are  going 
to  change  the  color  of  the  book.   Another  thing  is  that  some 
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of  the  directions  we  had  intended  to  take  will  most  probably 
meet  with  your  approval.  Namely  one,  of  encouraging  exper- 
imentation before  legislative  change.  However,  we  have 
constraints,  we  have  timetables  that  cannot  wait  for  court- 
ships. In  passing,  I  must  say,  you've  been  going  out  with 
the  old  girl  for  over  a  hundred  years,  I  don't  think  it 
would  be  unreasonable  to  let  you  hang  around  with  her  for 
another  two.  But  we  do  have  constraints,  we  do  have  time- 
tables and  let's  face  it,  we  do  have  pressures.  And  lots  of 
the  pressures  we  have,  come  precisely  from  you.  On  the  one 
hand,  we  are  asked  to  slow  down  the  process,  and  not  only  in 
this  area,  in  other  areas  it  has  happened,  not  too  much 
legislation,  not  too  many  reports,  not  too  many  things, 
don't  shake  the  place  too  much,  and  on  the  other  hand,  we 
are  told,  well,  what  are  you  doing.  But  this  is  not  your 
problem,  this  is  ours.  I  guess  you  will  understand  that 
possibly  we  might  have  to  decide  now  what  should  or  what  we 
think  should  be  decided  then,  if  you  do  not  succeed  in  the 
next  two  years,  doing  something  about  this.  Otherwise,  if 
we  postpone  all  of  our  work  for  two  years,  which  is  a  com- 
fortable thing  for  us  to  do,  then  I  would  have  the  impres- 
sion that  the  Law  Reform  Commission  is  gladly  entertaining  a 
cop-out. 
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Now  it  is  very  clear  to  me,  and  I  think  to  my  fellow 
Commissioners,  that  legislation  is  an  extremely  dangerous 
thing  to  do.  I  have  often  said,  and  I  have  heard  my  col- 
leagues say  it,  and  before  me,  my  predecessors  say  it,  that 
legislation  should  always  be  a  last  resort  and  I'm  firmly 
committed  to  that.  However,  sometimes  one  must  foresee  last 
resorts  before  getting  to  the  last  resort  stage  and  that  it 
might  be  possible  that  the  Law  Reform  Commission  might 
envisage  a  contingency  plan.  Let's  face  it,  and  bear  with 
me  one  moment  with  this,  we  started  talking  about  discovery 
three  and  a  half,  four  years  ago.  In  fact,  we  started  five 
years  ago  but  we  started  talking  publicly  about  it  three  and 
a  half,  four  years,  through  the  publication  of  a  paper 
dealing  with  pre-trial,  entitled  "Discovery".  Reactions 
trickled  in  on  this  paper  and  as  a  result  of  the  publication 
of  this  paper,  of  much  activism  in  the  area  in  terms  of 
attending  conferences  and  attending  conventions,  mid-winter 
meetings  and  annual  meetings,  all  kinds  of  meetings,  you 
■witnessed  last  night  the  result  at  the  operational  level, 
namely,  four,  (with  one  to  come  in  British  Columbia)  four 
pilot  projects,  which  were  to  all  with  the  exception  of,  I 
believe,  one,  the  initiative  of  individuals  who  were  not 
asked  to  do  anything.  In  fact,  they  were  asked  why  they 
were  doing  anything  for  some  of  them.   And  that  if  the  four 
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pilot  projects  existed,  and  I'm  not  commenting  on  the  state 
of  affairs  of  these  projects,  it's  merely  because  a  few 
individuals,  at  the  most  ten  if  you  add  them  all  up,  in  this 
country  felt  that  they  should  do  something  about  it.  And 
most  of  them,  I  am  told,  and  for  one  of  them  I  know,  did  it 
on  their  own  time  and  notwithstanding  the  objections  of 
Chiefs  and  Assistant  Chiefs  of  all  kinds  of  bodies.  So  I 
would  not  want  us  to  depart  without  one  thanking  these 
people  for  their  courage  and  for  their  sense  of  responsi- 
bility towards  the  problem,  for  having  in  isolation  some- 
times and  a  certain,  not  hostility,  but  adversity,  having 
the  courage  to  say,  I'm  going  to  try  to  do  something  about 
it.  What  have  we  achieved?  I  think  that  in  this  meeting, 
and  I  think  this  is  the  message  I  am  going  back  to  our 
Commission  with,  what  I  think  we  have  achieved,  we  have 
achieved  a  will  on  the  part  of  all  of  us  here,  if  not  all,  I 
am  pretty  sure  of  most  of  us  here,  the  will  to  do  what  these 
ten  courageous  people  have  been  trying  to  do  with  more  or 
less  success,  because  with  more  or  less  cooperation,  over 
the  last  two,  one  year  or  six  months.  I  think  that  there  is 
developing,  I  sense  it  anyway,  and  I'm  a  profession-watcher 
in  that  sense,  I  sense  that  there  is  a  will  to  do  something 
and  I  am  very  anxious  to  see  what  will  develop.   If  we  have 
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achieved  only  that,  I  think  a  meeting  like  this  is  worth- 
while. I  would  like  to  throw  out  a  request,  if  you  are 
going  to  have  pilot  projects,  which  I  hope  to  God  you  do 
have,  if  you  are  going  to  do  your  own  thing  in  your  own 
region  in  your  own  way,  which  I  hope  to  God  you  do,  don't 
leave  us  out  in  the  cold,  for  some  vague  reason  I  don't 
know,  because  if  we're  talking  about  measuring,  it  would  be 
unfortunate  if  we  use  different  standards  of  measurement. 
That  measuring,  and  this  we  have  found  out  and  I  am  going  to 
take  up  Mr.  McDermitt  on  his  suggestion,  these  people  there 
who  are  involved  in  monitoring  things  and  measuring  events 
have  found  out  that  if  you  install  a  different  system,  there 
comes  a  time  when  you  can't  measure  any  more  and  you  don't 
know  what  you  are  comparing.  So  that  if  there  is  going  to 
be  a  series  of  pilot  projects,  maybe  you  will  accept  that 
we  --  or  give  us  somebody,  (maybe  the  Uniformity  Confer- 
ence) —  let  them  determine  some  of  the  minimum  requirements 
of  your  scheme  so  that  it  may  lend  itself  to  being  evalua- 
ted. Otherwise,  much  of  the  payload,  not  all  of  it,  could 
be  lost. 

The  second  thing,  is  that  while  we  recognize,  and  I 
think  the  Minister  mentioned  it  in  his  remarks  yesterday, 
that  much  of  what  is  to  go  on  in  pre-trial  procedure  is  of  a 


312  APPENDIX    10 


provincial  jurisdiction,  there  is  also  a  federal  dimension, 
namely  the  Criminal  Code,  and  that  it  would  be,  I  now  speak 
as  Chairman  of  the  Law  Reform  Commission,  not  Chairman  of 
this  Conference,  our  earnest  desire  to  get  involved  with  you 
in  some  way  in  the  establishment  of  your  thing,  your  pilot 
project,  not  to  tell  you  what  to  do,  but  maybe  to  let  you 
share  in  what's  happening  elsewhere,  exchange  with  you  some 
of  the  experiences  we  have  had,  we  have  through  trial  and 
error  experienced  things,  and  get  you  to  meet  together.  Now 
we  don't  mean  that  we  would  be  involved  in  any  great  way, 
but  don't  keep  us  out  in  the  dark.  We  need  you  much  more 
than  you  need  us,  but  that's  not  a  reason  for  letting  us 
down.      I  don't   want    to    say  much  more. 

I  am  extremely  satisfied  with  the  help  you  have  given 
us.  I  feel  that  there  has  been  movement  in  the  area. 
You've  helped  me  in  coming,  now  I  speak  personally,  to 
decisions  as  to  what  you  should  never  do  and  as  to  what  you 
should  do,  and  I  think  that  this  Conference  has  also 
offered,  not  only  myself  or  the  Law  Reform  Commission,  but 
all  of  you,  an  opportunity  of  meeting  wonderful  people  from 
throughout    this   wonderful    country. 
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Yesterday  morning,  I  referred  to  you  as  ladies  and 
gentlemen,  to  welcome  you;  I  would  like  to  refer  to  you  as 
my  friends,  to  thank  you  and  bid  you  farewell.  Thank  you 
very   much. 


I 
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MEDIA  REPRESENTATIVES 


AND 


SELECTED  PRESS  CLIPPINGS 
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MEDIA  REPRESENTED  AT  THE  CONFERENCE 


News  Services 

Canadian  Press 
Standard  Broadcast  News 


Newspapers 

Globe  &  Mail  (Toronto) 
The  Journal  (Ottawa) 
Le  Devoir  (Montreal) 


Professional  Publications 

Canadian  Peace  Officer 

Canadian  Police  Chief 

Liaison  (Department  of  the  Solicitor  General) 

National  (Canadian  Bar  Association) 

R.C.M.P.  Gazette 


Television 

CBET-TV  (Windsor) 
CJOH-TV  (Ottawa) 
Global  TV 


Radio 

CBC  (interviews) 
CFGO  (Ottawa) 


PRESS     CLIPPINGS 


Pre-trial  conference 


OTTAWA  (CP)  -  The  Law 
Reform  Commission  oTCanatia" 
will  fiôia~"a  L'OIIf«rvilL'«  Of  "125 
specialists  here  March  23-24  to 
discuss  the  issue  of  preparing 
for  trial. 

Participants  will  inclu(^e 
Judges,  Crown  prosecutors,  de- 
fence lawyers,  policemen,  pro- 
vincial officials  and  people  who 
have  served  as  witnesses  or  Ju- 
rors. 

The  commission,  in  an  an- 
nouncement today,  said  that  un- 
der the  present  system,"  thou- 
sands are  called  before  the 
courts  as  witnesses  when  their 
presence  might  be  unnecessary 
if  an  accused  was  given  an  ear- 
lier and  clearer  look  at  the  case 
against  him. 


Working  papers  issued  by  the 
commission  on  pre-trial  proce- 
dures have  proposed  a  system 
of  "discovery"  in  which  the 
Crown  would  outline  its  case  to 
the  accused  before  trial,  enabl- 
ing the  alleged  offender  to  use 
more  Judgment  in  making  a 
plea. 

I'he  commission  said  present 
pre-trial  procedures  vary  from 
province  to  province  "and  do 
n(>t  work  with  the  same  degree 
of  efficiency  everywhere."  A 
problem  was  the  delay  between 
first  appearance  in  court  and 
trial. 

The  comnjission  intends  to 
present  a  report  to  Parliament 
later  this  year  on  pre-trial 
procedure. 


Regina  Leader  Post  -  Jan.  26,  1977 


Courtrooms 
work  under 


Courtroom  Delays  Jeopardizing 
Way  Judicial  System  Functions 


OTTAWA  (CP)  -  JusUce  Minister 
Ron  Basford  said  today  that  courtroom 
delays  are  contributing  to  a  "mammoth 
backlog"  of  cases  and  seriously 
Jeopardizln^tbe  way  the  Judicial  system 
functions. 

Reaffirming  that  any  major  change 
would  be  made  in  Q»  context  of 
tra<fltional  rights  for  the  accdsed,  he 
said  change  is  necessary  in  a  system 
still  worfckig  on  1892  rules. 

"Court  delay  is  a  problem  which 
ultimately  affects  the  very  essence  of 
tl»  system— the  attainment  of  truth  and 
justice,"  Basford  said  in  apetdng  a  two- 
day  conference  of  75  judges,  lawyo'S 
and  laymen  on  pre-trial  procedures. 

The  conference  is  sponsored  by  the 
Law  Refonq  Commlssiffl  ^  nanada  A 
docionent  prepared  fay  Robert  Francis, 
a  commission  research  consultant,  sets 
out  a  new  system  of  advising  accused  of 
the  evidence  against  them.  It  would 
mean  more  realistic  pleas,  supporta-s 
feel,  and  would  cut  down  the  number  oi 
v'ttnesses  who  had  to  be  called  if  a  trial 
was  necessary. 

Basford  urged  ddegates  to  go  furthet 
and  made  tiie  following  suggesticns: 


—In  England  a  trial  must  begin  within 
90  days  of  committal  fw  ti'ial  of  an 
accused.  The  U.S.  required  that  trials 
begin  within  90  days  of  first  appearance 
in  court.  "Is  tbne  limitation  a  cwcept 
we  should  be  considering?'* 

—Courts  were  jammed  with  minor 
criminals,  partly  as  a  result  of  legal  aid. 
Wasnt  there  an  obligation  on  provincial 
administrators  to  (±iedc  abuses  of  legal 
aid?  Meanwhile,  couldnt  police  and 
Crown  prosecutors  screen  hi^  volume 
cases—  theft,  fraid— and  serious  of- 
fences to  reduce  uaneceesary  or  badly- 
drawn  charges? 

—Appeal  courts  had  been  "tinkering 
with  sentences"  rattier  than  limiting 
themselves  to  a  seardi  for  error  in  prin- 
ciple. Basford  asked  whether  this  wasnt 
*' encouraging  frivt^us  appeals." 

He  twice  mentioned  reducing  or 
eliminating  offences  under  the  Criminal 
Code  as  a  means  of  cutting  the  number 
of  minor  offenders  clogging  the  system. 

He  suggested  that  most  native  of- 
fenders—"a  disproportionate  number" 
went  throu^  the  system  of  mincH* 
changes— could  be  dealt  with  elsewb«% 
than  the  judicial  process. 


Adjournments  and  unavailability  d 
lawyers  were  other  causes  of  court 
ddays. 

Basford  also  raised  the  issue  of 
preliminary  inquiries. 

"Instead  of  a  safeguard  against 
charges,  the  preliminary  inquiry  has 
come  to  be  a  M<h*ess  rehearsal  of  the 
trial." 

All  witnesses  were  called,  their 
testimony  transcribed  and  a  trial  waa  in 
effect  ckiplicated,  "contributing  to  the 
presait^-mammoth  backlog  in  our 
courts." 

He  suggested  the  purpose  d  the 
inquiry  can  be  realized  more  efficiently 
without  encroaching  on  rights  of  the  acs 
cused. 

"For  example,  can  oral  testimwiy  in 
ojpen  court  be  limited  to  key  witnesses 
and  provision  made  for  the  (Ûsclosure  of 
signed  statements  from  other  wit- 
nesses?" 

He  also  asked  whether  the  time  juries 
spent  in  court  coulcki't  be  cut  by  testing 
hearsay  evidence,  on  issues  sudi  as 
wiretaps  and  confessions,  before  the 
jury  was  empandled  rather  than  during 
the  trial 


The  Daily  Gleaner  -  Fredericton,  March  23,  1977 
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L'enquête  préliminaire  est 
une  perte  de  temps  (Basford) 


par  Bernard  Morrier 

OTTAWA  —  Au  lieu  de  constituer  une 
garantie  contre  les  accusations  sans  fon- 
dement, l'enauête  préliminaire  est  deve- 
nue une  répétition  générale  du  procès. 
Cela  équivaut,  pour  les  tribunaux,  à  une 
perte  de  temps.  La  citation  à  comparaître 
de  tous  les  témoins,  la  transcription  de 
leur  témoignage,  ainsi  que  les  remises  aux 
fins  d'entendre  d'autres  témoignages, 
tout  cela  contribue  au  retard  considéraole 
qu'accusent  actuellement  les  tribunaux. 

Identifiant  ainsi  l'un  des  principaux 
problèmes  qui  paralysent  le  processus  pé- 
nal, le  ministre  de  la  Justice,  M.  Ron  Bas- 
ford, a  invité  hier  les  quelque  175  délé- 
gués à  la  conférence  du  travail  sur  les 
"Préparatifs  du  procès",  tenue  par  la 
Commission  de  réforme  du  droit,  à 
réfléchir,  afin  d'atteindre  possiblement, 
d'une  manière  plus  efficace,  les  objectifs 
de  l'enquête  préliminaire,  sans  toutefois 
porter  atteinte  aux  droits  essentiels  de 
l'accusé. 

Abordant  ensuite  une  autre  cause  de  re- 
tard devant  les  tribunaux,  M.  Basford 
s'est  demandé  si  une  collaboration  plus 
éroite  entre  le  ministère  public  et  les  poli- 
ciers à  l'égard  du  triage  des  chefs  d'accu- 
sation portant  sur  les  infractions  les  plus 
fréquentes  et  sur  les  infractions  graves, 
ne  contribuerait  pas  véritablement  à  ré- 
duire le  nombre  des  chefs  d'accusation 
superflus  ou  mal  formulés. 


De  plus,  selon  lui,  l'autorisation  de  re- 
mises, de  même  que  la  disponibilité  ou 
non  des  procureurs  de  la  Couronne  consti- 
tuent apparemment  deux  causes  égale- 
ment de  retards  judiciaires. 

"Rien  n'est  plus  préjudiciable  à  l'admi- 
nistration de  la  justice,  aux  yeux  d'un 
public  qui  fait  déjà  preuve  d'un  certain 
cynisme,  a  dit  encore  M.  Basford,  que  les 
innombrables  renvois  et  remises  qui  in- 
terviennent chaaue  jour  devant  nos  tribu- 
naux à  travers  le  pays.  Comment  expli- 
3uer  ou  justifier,  aux  yeux  de  la  victime 
'un  crinje  ou  aux  yeux  d'un  témoin  in- 
noncent,  qu'ils  auront  à  comparaître  de- 
vant un  tribunal  trois,  quatre  et  cinq  fois 
avant  la  conclusion  d'une  affaire?" 

Tout  en  soulignant  que  seule  une  trans- 
formation des  attitudes  des  participants 
au  système  pourra  améliorer  la  situation, 
M.  Basford  s'est  demandé  si  les  procu- 
reurs de  la  Couronne  sont  toujours  bien 
préparés  à  procéder,  si  les  avocats  de  la 
défense  ne  se  trouvent  pas  trop  souvent 
dans  d'autres  salles  lorsqu'on  ordonne 
l'audition  d'une  cause,  si  les  juges  sont 
trop  indulgents  lorsqu'il  s'agit  d'accorder 
des  remises. 

"Certaines  cours  d'appel,  a-t-il  pour- 
suivi, encouragent-elles  les  appels  sans 
fondement  interjetés  soit  par  la  Cou- 
ronne, soit  par  la  défense,  en  apportant 
aux  sentences  des  modifications  sans  im- 
portance plutôt  que  de  restreindre  leurs 
travaux  à  des  questions  de  droit?" 


D'autre  part,  le  ministre  de  la  Justice  a 
rappelé  que  notre  droit  pénal  se  fonde  sur 
plusieurs  principes  qui  ont  évolué  depuis 
l'origine  même  de  la  "common  law". 
Bien  que  personne  ne  nous  propose  de  re- 
jeter les  principes,  surtout  ceux  qui  ont 
trait  au  droit  de  l'accusé,  le  conférencier 
croit  toutefois  que  notre  droit  pénal  et 
notre  procédure  pénale  ne  peuvent  de- 
meurer immuables  dans  un  monde  en 
pleine  évolution  et  qu'ils  doivent  conti- 
nuer de  se  transformer. 

D'après  lui,  les  avocats  ne  doivent  pas 
avoir  l'allure  de  réactionnaires  et  les 
membres  du  Barreau  doivent  prendre  l'i- 
nitiative lorsqu'il  s'agit  d'adapter  nos  mé- 
canismes juridiques  aux  situations  con- 
temporaines. "Si  c'est  à  bon  droit  qu'on 
rejette  les  modifications  futiles,  a  opiné 
M.  Basford,  par  contre,  on  aurait  tort  de 
s'opposer  aux  modifications  qui  amélio- 
rent le  système  judiciaire." 

En  terminant,  M.  Basford  a  déclaré  aux 
délégués  qu'il  accueillerait  volontiers  tous 
leurs  conseils  sur  l'orientation  à  suivre 
dans  l'avenir  afin  d'enrayer  les  retards  ju- 
diciaires. "Je  suis  tenu  de  veiller  à  la  ré- 
duction des  retards.  Je  suis  convaincu  que 
vous  partagez  mes  préoccupations  et  mon 
souci  d'assurer  que  nous  soutenons  un 
système  valable,  fiable  et  équitable.  Il  est 
possible  de  résoudre  les  problèmes  aux- 
quels doit  faire  face  notre  système  d'ad- 
ministration de  la  justice  en  matière  pé- 
nale", a  conclu  M.  Basford. 


Law  reform  commission 
planning  report  by  suromer 


OTTAWA  (CP)—  Anto- 
nio Lamer,  chairman  of  the 
Law_Reform  Commission  oT 
Canada,  said  Ihursday  the 
tommissioil  will  begin  work 
at  once  on  proposals  to 
smooth  the  judicial  process 
between  arrest  and  trial. 

Lamer  said  he  expected 
the  report  to  be  ready  for 
Parliament  by  summer.  He 
indicated  it  will  include  leg- 
islative proposals  for  a  pre- 
trial discovery  system. 

The  Superior  Court  jus- 
tice from  Montreal,  on  loan 
to  the  commission,  told  a 
news  conference  he  detected 
"a  shif;  in  attitudes  within 
the  profession"  about  the 
subject. 


His  remarks  followed  a 
conference  of  175  judges, 
chiefs  of  police,  defence  law- 
yers. Crown  prosecutors  and 
laymen  who  have  been  wit- 
nesses or  jurors. 

They  were  far  from  agree- 
ment on  legislative  proposals 
drafted  by  commission  re- 
search consultant  .  Robert 
Francis  as  a  basis  for  discus- 
sion during  the  two-day 
meeting. 

Discovery,  now  in  the  ex- 
perimental stage,  would  be  a 
new  procedure  by  which  the 
Crown  would  present  its  ev- 
idence to  the  defence  before 
trial.  Pilot  di.scovery  projects 
have  indicated  that  more 
guilty  pleas  in  the  face  of 


strong  evidence  are  one  re- 
sult. 

If  the  plea  was  not  guilty, 
a  pre-trial  conference  would 
be  held  to  pare  away  non- 
contentious  issues,  meaning 
that  fewer  witnesses  would 
have  to  be  called  at  trial. 

A  report  at  the  end  of  the 
conference  said  most  dele- 
gates favor  discovery  as  a 
benefit  not  only  to  the  ac- 
cused but  to  the  judicial  sy.s- 
tem.  They  felt  it  would  mean 
earlier  pleas,  less  delay,  more 
defence  co-opcration  with 
the  Crown  and  fewer  and 
simpler  issues  at  trial. 

"Apart  from  this  senti- 
ment in  favor  of  some  form 
of  discovery,   no  consensus 


emerged  either  on  the  level 
of  principle  or  procedure," 
the  report  said. 

Preliminary  hearings,  de- 
scribed by  Justice  Minister 
Ron  Basford  as  expensive 
"full-dress  rehearsals"  for 
trial,  were  seen  by  Crown 
lawyers  as  unnecessary  and 
by  defence  lawyers  as  valua- 
ble and  necessary. 

The  pre-trial  hearing  was 
looked  upon  by  defence  law- 
yers with  suspicion.  It  might 
be  used  to  force  disclosures 
and  admissions,  invading  the 
accused's  right  to  remain  si- 
lent and  force  the  Crown  to 
prove  its  case. 
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National    (cont'd)    -    April,    1977 


The  proposal  for  reform  suggested  in  the  pre-trial  Red 
Book  offers  a  system  which  could  be  implemented  with  con- 
siderable legislation,  or  on  the  other  hand,  a  system  which  could 
be  implemented  voluntarily  with  minimal  legislative  action. 
The  proposal  was  designed  as  a  working  document  for  the  con- 
ference —  it  is  not  the  position  of  the  Law  Reform  Com- 
mission. It  borrows  heavily  upon  the  current  practices  of  com- 
petent responsible  counsel,  and  on  the  experience  of  the  pilot 
discovery  projects  in  Montreal  and  Ottawa.  It  has  several  broad 
objectives  : 

(1)  to  ensure  that  the -accused  is  fully  informed  of  the  case 
against  him  at  an  early  stage  in  the  process; 

(2)  to  facilitate  and  encourage  thorough  case  preparation  by 
counsel; 

(3)  to  reduce  the  involvement  of  witnesses  and  jurors  so  as  to 
avoid  unnecessary  discomfort,  inconvenience  and  expense; 

(4)  to  improve  and  expedite  the  trial  itself  by  directing  atten- 
tion to  the  key  issues  and  reducing  trial  length  and  com- 
plexity. 

1.    PLAN  A  —  Where  election  is  made  to  a  higher  court 
(a()  Commencement  of  the  Criminal  Process 
(i)  The  Charging  Process 

It  will  continue  as  it  now  exists  with  the  excep- 
tion that  the  investigating  officer  will  convey  the  in- 
formation and  the  police  file  to  the  prosecutor  as 
soon  as  the  information  has  been  laid. 
(ii)  Initial  Appearance(s) 

(1)  reading   and   delivery   of  information   to   the 
accused; 

(2)  delivery  of  information  sheet; 

(3)  election; 

(4)  show  cause  application; 

(5)  date  set  for  completion  of  discovery  before 
provincial  court  judge. 

(b)  Discovery 

The  defence  shall  have  the  opportunity  to  examine 

all  the  Crown's  evidence,  receive  copies  of  witness 

statements  and  documents,  and  examine  exhibits. 

(i)  Informal  Discovery  Meeting 

The  procedure  and  format  for  this  will  be 
worked  out  by  Crown  and  defence  counsel.  The  pur- 
pose is  to  fully  inform  the  accused  of  the  Crown's 
case.  Discovery  should  be  completed  one  week 
prior  to  the  Discovery  Hearing.  Counsel  will  advise 
each  other  which  witnesses  they  will  be  making 
application  to  hear  at  the  Discovery  Meeting.  At 
this  time,  the  Court  should  be  advised  of  an- 
ticipated length  of  the  Discovery  Hearing  so  as  to 
adjust  its  calendar  accordingly. 

(ii)  Pre-trial  Hearing  and  Assignment  Date 

Using  the  Pre-trial  Check  List  as  a  guide,  the 
judge,  the  Crown  and  defence  will  review  the 
following  matters  with  a  view  to  making 
arrangements  to  expedite  trial: 

(1)  Disclosure  of  positive  defences  intended  to  be 
raised. 

(2)  Admissions  by  accused. 


(3)  Settlement  of  collateral  issues. 

(4)  Arrangements    for    introduction   of  non- 
testimonial  evidence. 

Any  defence  disclosures  or  admissions  would  be  made 
voluntarily.  A  record  of  any  admissions  or  other  arrangements 
to  facilitate  the  hearing  of  the  trial  will  be  prepared  for  the  trial 
judge. 

The  trial  date  will  be  set  at  the  conclusion  of  this  hearing. 

2.  PLAN  B  —  Trial  in  Provincial  Court 

(a)  Commencement  of  the  Criminal  Process 

This  will  be  identical  to  1(a)  above  except  adjourn- 
ment or  remand  will  be  to  a  date  at  least  two  weeks 
prior  to  trial  at  which  discovery  will  be  completed  and 
pre-trial  matters  discussed. 

(b)  Informal  Discovery  and  Settlement  of  Issues  Meeting 

The  informal  meetings  as  described  in  Plan  A 
between  counsel  for  the  purpose  of  preparing  for  dis- 
covery, and  the  pre-trial  hearing,  will  be  combined  in 
this  meeting. 

(c)  Discovery  and  Pre-trial  Hearing 

The  Discovery  Hearing  and  the  Pre-trial  Hearing 
referred  to  in  Plan  A  are  combined  in  Plan  B. 

NOTE:  In  the  province  of  Quebec,  due  to  the  somewhat 
different  jurisdiction  of  its  courts.  Plans  A  and  B 
should  read  as  follows: 

PLAN  A  :  (1)  All  cases  to  be  heard  by  a  jury  either  by  election 
or  because  of  absolute  jurisdiction. 
(2)  All  cases  to  be  heard  by  a  judge  of  Part  XVI  of 
the  Criminal  Code  when  the  discovery  judge  is  a 
municipal  court  judge. 

PLAN  B:  (1)  All  cases  to  be  heard  by  a  magistrate  of  Part 
XVI  either  because  of  absolute  jurisdiction  or  by 
election. 

(2)  All  cases  to  be  heard  by  a  judge  of  Part  XVI 
when  the  discovery  judge  is  other  than  a  municipal 
judge. 

3.  Implementation 

This  is  applicable  to  Plans  A  and  B. 

Since  the  process  of  implementation  may  well  have  a 
profound  effect  on  the  nature  of  the  final  product,  it  deserves 
considerable  attention.  We  recognize  that  if  reforms  are  not 
properly  introduced,  their  introduction  may  create  more 
problems  than  the  reforms  were  intended  to  alleviate.  We 
recommend  that  it  be  tried  on  a  trial  basis  for  several  years 
applying  only  to  a  limited  number  of  offences.  Before  any 
legislation  is  passed  there  should  be  comprehensive  consulta- 
tion with  the  provinces.  Once  the  necessary  legislation  is 
enacted,  there  should  be  a  delay  of  one  year  to  enable  provin- 
cial authorities  to  establish  complementary  rules  of  practice 
and  procedure.  During  this  period,  workshops  and  seminars 
should  be  held  to  familiarize  those  actively  involved  in  the 
criminal  process  with  the  new  laws  and  procedures. 
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Former  witnesses,  jurors 
at  law  reform  conference 


Windsor  Star 
March  23,  1977 


OTTAWA  (CP)  —  Former  witnesses  and 
jurors  who  have  suffered  through  the  delays 
of  the  criminal  justice  system  are  among  175 
delegates  trying  to  bring  the  "fuzzy,  troubled 
picture"  of  pre-trial  procedure  into  focus  at  a 
conference  here  today. 

The  wprds  fuzzy  and  troubled  are  used  in  a 
document  prepared  by  Robert  Francis,  a  re- 
search consultant  for  the  Law  Reform 
Commission  of  Canada  to  describe  the  pre- 
sent system. 

He  proposes  alternatives  based  on  pilot 
projects  in  Ottawa  and  IVIontreal  that  are  esti- 
mated to  have  saved  the  need  for  thousands  of 
witnesses  a  month. 

People  who  have  been  witnesses  or  jury 
members  in  Newfoundland,  New  Brunswick, 
Prince  Edward  Island,  Quebec  and  Ontario 
arc  among  judges.  Crown  prosecutors,  de- 
fence lawyers  and  government  officials  at  the 
two-day  conference,  called  by  the  law  reform 
commission. 

Commission  Chairman  Antonio  Lamer, 


formerly  a  Montreal  Superior  Court  justice, 
heads  the  discussions.  They  will  lead  to  firm' 
proposals  to  Justice  Minister  Ron  Basford  if 
the  conference  reaches  agreement. 

Francis,  a  former  judge,  says  present  pre 
trial  procedures,  marked  by  delays  and  cost, 
have  led  to  "increasing  and  often  justifiedcrit- 
icism  that  (they)  are  not  as  fair,  effective  or 
efTid'enl  as  they  should  be." 

His  proposal  would  require  the  Crown  to 
disclose  its  evidence  lo  a*n  accused  at  a  rela- 
tively early  period  after  a  charge  was  placed. 
Boiled  down,  the  system  basically  would 
enable  an  accused  to  sec  the  evidence  against 
him  and  make  an  earlier  plea,  possibly  avoid- 
ing a  trial.  The  Crown  itself,  faced  with  a  wei 
case,  might  reduce  or  withdraw,,  a  charge 
thispoint. 

Proponerlts  of  the  new  system  believe  it 
would  cut  down  the  number  of  trials,  reduc- 
ing the  heavy  aYid  extensive  workloads  facing 
courts  across  the  country.  Even  if  it  didn't  dp 
this,  it  should  result  in  early  agreement  by 


Crown  and  defence  about  what  evidence 
wasn't  in  dispute,  meaning  fewer  witnesses 
would  have  to  be  called. 

Ideally,  this  is  the  way  the  present  .system 
works.  But  in  practice,  overworked  lawyers 
find  themselves  getting  a  look_^at  the  evidence 
in  the  court  room,  feeling  their  way  through 
preliminary  hearing,  seeking  delays,  and 
stuumbling  into  trials  which  might  have  bee 
averted.  Francis  says  some  of  the  stumbling  is 
deliberate  as  lawyers  maBipulate  the  system 
togaintimc.' 

"The  most  telling  weakness  in  the  operation 
of  our  criminal  justice  system  is  the  feeling  of 
discord  in  society  itself."  he  says.  "There 
seems  to  be  a  general  feeling  that  the  law  is  not 
effective  in  dealing  with  crime,  thai. potential- 
ly dangerous  criminals  are  permitted  to  Re- 
main at  large,  and  that  those  who  arc  appre- 
hended are  unlikely  to  be  brought  to  justice  in 
thefull  sense  of  theword. 

"Justice  is  not  something  to  be  waited  for  or 
bargained  for,  yet  the  public  feels  that  is 
whH''"  happening  " 


Justice  system  comes 
under  heavy  attack 


Ottawa  Journal 
March  25,  1977 


Hie  people  involved 
«tth  Canada's  Justice  sys- 
Ini  on  a  daily  basis  gave 
It  •  good  hard  look  for  two 
émf%  and  came  away 
TlMffsday  with  the  conclu- 
«Im  that  the  system  is 
**Mrlously  deficient." 

The  conference,  spon* 
•trad  by  the  Law  Reform 
CaMumission  o\  Canada 
aai  attended  by  Judges, 
paBee  and  lawyers,  heard 
a  14-page-report  read 
TiMarsday  which  attacked 
■UkBjr  aspects  of  Canadian 
tagtlee  and  caused  a  little 
■teOan  among  the  dele- 
galaa.  The  report  waà  a 
«HBaiary  of  the  results  of 
Mitlar  woijcshops. 

At  a  news  conference 
MWwing  the  two-day  ses- 
rioB,  Law  Reform  Com- 
■ilaalon  of  Canada  chair- 
maa  Antonio  Lamer  said 


the  commission  would 
begin  work  immediately 
0if  proposals  to  smooth  the 
Judicial  process  between 
arrest  and  trial. 

.  He  said  the  commission 
should  should  be  able  to 
report  to  Parliament  by 
summer.  Expected  are  le- 
gislative proposals  for  a 
pretrial  discovery  sys- 
tem, which  might  lead  to 
earlier  pleas  and  fewer 
trials  by  facing  an  ac- 
cused with  the  evidence 
against  him. 

Mr.  Justice  Lamer  said 
he  was  pleased  with  tiie 
attitudes  of  those  present 
at  the  conference. 

"I  think  I  sense  a  real 
change  in  the  attitudes  of 
the  prefMslOMUi  —  |mo- 
pie  hert  kava 
nestly 
tions. 


'«Whatever  the  formal 
of  changes  it  will  w«rk 
because  the  people ,  art 
committed  to  see  the  tya- 
tem  work."  he  said.  "I 
wish  we  had  a  meeting 
like  this  five  years  ago. 

Among  the  criticisms  of 
the  14-page  report  were: 
the  Delay  brought  on  by 
the  overuse  of  aie  crimi- 
nal process,  a  lack  of 
proper  preparation  by  de- 
fence and  crown,  archaic 
procedures  and  the  work 
nabits  of  lawyers. 

It  also  said  that  crown 
council  offices  are  under- 
mamied  and  underpaid. 
Some  are  inexperienced 
resulting  in  archaic  pro- 
cedures and  the  work 
habits  of  lawyers. 

Thar»    waa    ««ly    aae 
aalid  raccwniaiMlittan  la 
Mit  of  the 


Ikat  was  to  set  Up 
fuac  prtfpects  across  Can- 
ft4a.  Tl»  projects,  not 
■pacmcally  outlined 

would  mn  for  a  year  and 
then  be  evaluated. 

The  projects  would 
operate  without  compul- 
sory rules  and  no  legisla- 
tion would  be  enacted 
until  they  were  evaluat- 
ed. 

The  conference  theme 
was  "Preparing  for 
Trial."  Several  members 
of  Ottawa's  legal  commu- 
nity were  present  includ* 
ing,  Ottawa  police  Supt. 
Tom  Flanagan,  Crown  at- 
torney John  Cassells, 
Leonard  Shore,  head  of 
the  local  defence  counsel 
association,  senior  pn- 
viacial  «ourt  Jttdfl»  "^ 
as  Svabay  «m 
«onaty  co«rt 
McOmuM 


Montréal,  25  mars  1977 


LE  DEVOIR 

L'enquête  préliminaire: 
les  juristes  sont  partagés 


par  Bernard  Morrier 

OTTAWA  —  "Je  ne  peux  m'empêcher 
de  constater  qu'il  y  a  un  changement  pro- 
fond au  sein  de  la  magistrature,  dans  l'ap- 
pareil judiciaire  en  général,  et  que  l'esprit 
sectairt'  est  disparu.  Je  dois  dire  aussi  que 
des  réunions  du  genre,  si  seulement  on 
avait  pu  en  tenir  u  y  a  cinq  ans,  nous  au- 
rions pu  attaquer  notre  tâche  avec  encore 
plus  d'optimisme". 

C'est  le  commentaire  qu'a  formulé  hier 
le  président  de  la  Commission  de  réforme 
du  droit,  le  juge  Antonio  Lamer,  à  l'issue 
des  deux  journées  d'étude  qu'a  tenues  son 
organisme  sous  le  thème  "Se  mieux  pré- 
parer au  procès". 

Venus  de  toutes  les  parties  du  Canada, 
les  quelque  175  délègues  présents  dans  la 
capitale  fédérale  se  sont  longuement 
penchés  sur  certaines  recommandations 
de  la  Commission  impliquant  des  change- 
ments au  niveau  de  la  loi,  des  pratiques  et 
des  attitudes,  tout  en  n'atténuant  pas  le 
droit  de  l'accusé  à  conserver  le  silence.  Il 
s'agissait  en  fait  de  modifier  le  cadre  de 
l'exercice  de  ce  droit. 

Les  participants,  s'ils  ont  été  unanimes 
à  reconnaître  que  des  défauts  graves  affli- 
gent l'ensemble  du  processus  pénal,  qui 
précède  le  procès,  ont  cependant  eu  des 
opinions  partagées  quand  il  s'est  agi  d'é- 
tablir lesquels  de  ces  problèmes  étaient 
les  plus  graves,  et  lorsqu'il  s'est  agi  d'en 
déterminer  la  cause. 

Si  les  retards  entre  l'inculpation  et  le 
procès,  le  manque  de  preparation  des  dos- 
siers policiers,  les  lacunes  dans  les  rela- 
tions entre  la  police  et  le  ministère  public, 
le  manque  de  préparation  des  procureurs 
de  la  Couronne,  Finexpérience,  les  tacti- 
ques dilatoires,  l'incompétence  des  avo- 
cats de  la  défense,  les  abus  de  l'aide  juri- 
dique, ainsi  que  les  faiblesses  de  l'organi- 
sation et  des  méthodes  administratives 
des  tribunaux  ont  été  l'objet  d'une  cer- 
taine étude,  le  problème  qui  a  encore  re- 
tenu le  plus  d'attention  fut  certes  celui  de 
la  communication  de  la  preuve. 

La  Commission  proposait  notamment 
que  l'audition  de  celle-ci  se  déroule  de- 
vant la  cour  provinciale  et  remplace  à  tou- 


utilej.  ('«nquête  prélirninaire,  le 
tout  sur  une  base  volontaire. 

Certains  se  sont  prononcés  pour  l'aboli- 
tion de  l'enquête  préliminaire^  d'autres 
pour  son  maintien.  Mais  on  s'est  cepen- 
dant entendu  de  façon  assez  générale  sur 
la  nécessité  d'une  procédure  quelconque 
devant  faciUter  une  préparation  rapide  en 
vue  du  procès  et  encourager  des  admis- 
sions et  des  ententes  susceptibles  de  lirni- 
ter  les  questions  à  débattre  au  procès. 
Plusieurs  pensaient  qu'une  audition  préa- 
lable au  procès,  surveillée  judiciairement, 
était  ce  qu'il  fallait  instaurer,  tandis  que 
d'autres  s'y  sont  opposés,  dissent  qu'elle 
pourrait  servir  de  moyen  à  forcer  des  ré- 
vélations ou  admissions  chez  la  défense 
par  dérogation  aux  droits  traditionnels 
qui  permettent  à  l'accusé  de  se  taire  et 
que  le  ministère  public  prouve  son  accu- 
sation. 

Si  à  cet  égard,  la  Commission  faisait  sa- 
voir, par  son  document  de  travail,  qu'elle 
était  prête  à  soumettre  que  certaines  de 
ses  recommandations  soient  inclues  dans 
des  textes  de  loi,  les  procureurs  de  la  Cou- 
ronne, pour  leur  part,  s'en  remettant  à 
certains  projets-pilotes  qui  ont  cours  dans 
deux  régions  du  pays  et  dont  on  ne  con- 
naît pas  encore  les  résultats,  ont  plutôt 
demandé  que  la  législation  éventuelle  soit 
retardée. 

D'autre  part,  une  quinzaine  de  citoyens 
qui  avaient  été  invités  à  ces  assises  ont 
émis  l'avis  que  si  ces  recommandations 
devaient  un  jour  devenir  textes  de  loi,  il 
faudrait  que  ceux-ci  soient  simples  et  gé- 
néreux et  qu'une  grande  prudence  soit 
exercée  pour  protéger  les  droits  des  accu- 
sés. Ils  ont  de  plus  imputé  certains 
problèmes  de  l'appareil  judiciaire  à  l'i- 
nexpérience des  procureurs  et  ils  ont  sou- 
haité que  le  Barreau  réévalue  les  qualifi- 
cations et  les  exigences  qu'il  demande 
avant  d'admettre  des  membres  dans  ses 
rangs. 

Quant  aux  pohciers,  s'ils  se  sont  décla- 
rés favorables  à  la  communication  de  la 
preuve,  ils  ont  fortement  dénoncé  les  pro- 
positions de  la  Commission,  soumettant 
que  celles-ci,  dans  leur  formulation  ac- 
tuelle, jouaient  nettement  en  faveur  des 


accusés.  Ils  proposent  plutôt  que  les  expé- 
riences en  cours  se  poursuivent  locale- 
ment et  que  tous  les  aspects  négatifs 
reçoivent  autant  d'attention  que  les  as- 
pects positifs.  Ceci  est  particulièrement 
important,  ont-ils  noté,  a  un  moment  où 
la  conduite  criminelle  touche  gravement 
les  citoyens. 

De  leur  côté,  des  juges  se  prononçant 
toujours  sur  la  même  question  ont  opiné 
qu'un  léger  amendement  à  la  loi,  en  au- 
tant qu'il  soit  très  clair  et  concis,  serait 
souhaitable  et  que  la  Couronne  ait  l'obli- 
gation de  communiquer  sa  prjeuve.  Ils  re- 
jettent cependant  les  propositions  faites 
par  la  Commission  à  cet  effet,  en  allé- 
guant que  les  meilleurs  résultats  pour- 
raient être  obtenus  en  travaillant  dans  les 
structures  actuelles  et  en  amendant  la  loi 
de  façon  très  minime.  Ils  ne  voient  par 
ailleurs  aucune  raison  à  ce  que  l'enquête 
préliminaire  ne  suive  pas  immédiatement 
la  communication  de  la  preuve  et  ils  ne 
s'objectent  donc  pas  à  des  changements 
législatifs  en  ce  sens. 

Enfin,  les  avocats  de  la  défense  ont  dit 
souhaiter  que  les  projets-pilotes  soient 
maintenus  et  que  leur  évaluation  soit  di- 
vulguée afin  que  des  consultations,  anté- 
rieures a  toute  proposition  visant  à  chan- 
ger la  loi,  puissent  avoir  lieu. 

Selon  eux,  lors  de  la  communication  de 
la  preuve,  le  droit  d'interroger  des  té- 
moins ne  devrait  pas  être  limité  en  au- 
cune façon  ou  laissé  à  la  discrétion  du  tri- 
bunal. 

À  l'instar  des  autres  groupes,  ces  der-- 
niers  ont  tenu  à  remercier  la  Commission 
pour  l'occasion  qu'elle  leur  a  donnée  de 
manifester  leur  point  de  vue  et,  eux  aussi, 
ont  grandement  souhaité  que  des  ren- 
contres du  genre  puissent  avoir  lieu  à  des 
intervalles  réguliers. 

En  guise  de  conclusion,  le  juçe  Lamer 
n'a  fait  aucune  promesse  quant  a  la  tenue 
de  nouvelles  rencontres,  mais  il  a  reconnu 
que  l'expérience  vécue  durant  ces  deux 
jours  allait  sûrement  indiquer  une  direc- 
tion générale  quant  aux  recommanda- 
tions que  la  commission  fera  éventuelle- 
ment au  gouvernement. 


"Liaison",  April,  1977 
Dept.  of  the  Solicitor  General 


"Liaison",  avril  1977 
Ministère  du  Solliciteur  Général 


Ron  Basford 


Antonio  Lamer 


Preparing  for  Trial 

"The  most  pressing  problem  in  the  legal  system 
today  is  nothing  less  than  the  very  quality  of  justice 
being  afforded  all  those  who,  either  accused  or 
witness,  come  before  our  criminal  courts  ....  The 
public  has  a  right  to  look  to  us  for  assurances  that 
the  criminal  justice  system  is  both  credible  and  fair." 
With  these  provocative  words,  the  Honourable  Ron 
Basford,  Minister  of  Justice,  last  month  challenged 
160  eminent  members  of  Canada's  legal  and  police 
communities  and  a  small  group  of  citizens  gathered 
in  Ottawa  to  explore  the  means  whereby  court 
procedures  could  be  streamlined  and  offenders  dealt 
with  more  effectively. 

Invited  by  the  Law  Reform  Commission  to  discuss 
and  comment  on  the  legislative  proposals  in  its 
paper,  "Preparing  for  Trial,"  the  judges,  chief  jus- 
tices, Crown  and  defence  attorneys,  police  and 
citizens  were  generally  in  agreement  that  there  were 
serious  defects  in  the  criminal  process  leading  up 
to  trial  and  that  the  public,  especially  those  such  as 
witnesses  and  victims  who  have  been  involved 
in  the  process,  are  dissatisfied  with  the  system. 
Mr.  Basford  voiced  four  main  concerns:  1)  that 
resources  be  allocated  in  a  way  to  achieve  the  best 
possible  justice;  2)  that  monies  allocated  for  legal 
aid  be  administered  effectively;  3)  that  the  law  is 
burdening  the  system  with  minor  criminals;  and  4) 
that  criteria  be  established  for  granting  adjourn- 
ments. There  was,  he  felt,  no  more  detrimental  influ- 
ence on  an  already  cynical  public  than  the  countless 
remands  and  adjournments  occurring  daily.  Even 
after  two  days  of  discussions  and  workshops,  there 
was  by  no  means  consensus  on  what  steps  should  be 
taken  to  improve  pre-trial  procedures,  but  there  were 
common  concerns  voiced  by  a  majority  of  delegates. 
Long  unnecessary  delays  between  charging  and  trial 
were  regarded  by  all  as  a  major  problem,  partic- 
ularly in  urban  centres.  Causes  of  delay  most  fre- 
quently mentioned  were:  inadequate  resources 
devoted  to  the  criminal  justice  system  with  resulting 
shortages  in  physicailacilities,  judge  power, 


Se  mieux  préparer 
au  procès 

«Le  problème  le  plus  important  dans  le  système  juri- 
dique actuel  se  résume  dans  la  qualité  même  de  la 
justice  que  nous  offrons  à  tous  ceux  qui,  accusés  ou 
témoins,  se  présentent  devant  nos  cours  criminelles  . . . 
Le  public  a  le  droit  d'attendre  de  nous  une  confirma- 
tion de  la  justice  et  de  la  crédibilité  de  notre  régime  de 
justice  pénale.» 

C'est  en  ces  termes  directs  que  le  ministre  de  la  Justice, 
l'honorable  Ron  Basford,  a  proposé  le  mois  dernier 
à  160  membres  éminents  des  secteurs  juridique  et  poli- 
cier du  Canada,  ainsi  qu'à  un  petit  groupe  de  citoyens 
réunis  à  Ottawa,  d'étudier  des  solutions  qui  simplifie- 
raient les  procédures  judiciaires  et  permettraient  de 
s'occuper  des  délinquants  plus  efficacement. 
Invités  par  la  Commission  de  réforme  du  droit  à  discuter 
et  à  commenter  les  propositions  législatives  contenues 
dans  son  document,  «Se  Mieux  préparer  au  procès», 
juges,  juges  en  chef,  procureurs  de  la  défense  et  de  la 
Couronne,  policiers  et  citoyens  ont  été  généralement 
d'accord  sur  l'existence  de  graves  défauts  dans  le 
processus  pénal  préalable  au  procès  et  sur  la  présence 
d'un  sérieux  mécontentement  du  public,  et  particu- 
lièrement des  témoins  et  des  victimes,  au  sujet  du  pro- 
cessus pénal. 

M.  Basford  a  précisé  quatre  buts  principaux:  1)  l'attri- 
bution des  ressources  doit  être  pensée  dans  le  but 
d'améliorer  l'administration  de  la  justice;  2)  l'argent 
affecté  à  l'aide  juridique  doit  être  administré  effica- 
cement; 3)  il  ne  faudrait  pas  que  la  loi  encombre  le 
système  avec  de  petits  criminels;  4)  on  doit  accorder 
les  ajournements  selon  des  critères  bien  précis.  Rien, 
pense-t-il,  n'indispose  plus  un  public  déjà  désabusé 
que  les  renvois  en  état  de  prévention  et  ajournements 
que  l'on  voit  quotidiennement. 

Même  après  deux  jours  de  discussion  et  d'ateliers,  il  ne 
faut  pas  penser  qu'il  y  ait  eu  un  consensus  sur  les 
mesures  qui  devraient  être  prises  pour  améliorer  les 
procédures  préalables  au  procès,  mais  des  préoccu- 
pations communes  ont  été  évoquées  par  une  majorité 
de  délégués. 

Tous  considèrent  comme  un  problème  majeur  les 
retards  prolongés  entre  l'inculpation  et  le  procès,  parti- 
culièrement dans  les  centres  urbains.  Voici  les  causes 


prosecutors  and  legal  aid;  lack  of  proper  preparation 
by  Crown  and  defence;  deliberate  delaying  tactics; 
lack  of  judicial  control  over  adjournments;  lack  of 
early  discovery;  abuses  of  legal  and  tariff  structures 
that  encourage  prolonging  cases;  over-utilization 
of  the  criminal  process;  archaic  procedures;  work 
habits  of  lawyers;  inefficient  case-flow  management 
and  other  administrative  problems. 

Closely  related  to  delays,  inadequate  case  prepara- 
tion by  police,  Crown  and  defence  was  seen  by 
many  as  a  factor  adversely  affecting  the  quality  of 
the  system. 

The  need  for  prompt  and  complete  communicatior) 
of  iriformatiori  from  tfie  police  to  ttie  Crown  was 
stressed  by  many  as  a  means  of  reducing  delay, 
facilitating  discovery,  eliminating  doubtful  cases 
and  improving  the  quality  of  prosecution. 

The  quality  of  prosecution  services  was  severely 
criticized,  even  by  representatives  of  the  Crown,  who 
felt  that  in  many  jurisdictions  undermanned  and 
underpaid  crown  counsel  offices  were  responsible 
for  delays,  inadequate  case  preparation,  poor 
communication  and  an  acquittal  rate  that  is  the  de- 
light of  the  defence  bar. 


A  prevalent  view  among  police  and  Crown  counsel 
was  that  too  many  defence  counsel  conduct  their 
cases  as  a  game,  taking  advantage  of  every  weak- 
ness in  the  Crown's  case  and  of  every  rule  —  at  the 
same  time  refusing  to  cooperate  in  pleading,  in 
preparing  for  trial  or  in  the  narrowing  of  issues  to  be 
litigated. 


No  other  single  topic  elicited  as  many  comments  as 
discovery.  A  clear  majority  of  participants  favoured 
some  form  of  discovery  before  trial,  not  only  for  the 
benefit  of  the  accused  but  also  as  a  potential  benefit 
to  the  criminal  justice  system.  It  might  result  in 
earlier  decisions  as  to  plea,  reduce  delay,  encourage 
greater  defence  cooperation  and  simplify  the  issues 
litigated  at  trial. 


Defence  counsel,  understandably,  favour  broad 
rights  of  discovery.  Many  are  unwilling  to  make  any 
concessions  in  return,  either  by  creating  a  system 
to  encourage  admissions  or  by  eliminating  the 
preliminary  inquiry. 

Many  police  and  Crown  counsel,  on  the  other  hand, 
opposed  broader  discovery  on  the  grounds  that  it 
would  further  tip  the  balance  in  favour  of  the  ac- 
cused. Others  took  the  view  that  broader  discovery 
should  only  be  required  if  the  defence  reciprocates 
in  some  fashion,  either  by  disclosing  its  evidence, 
making  admissions,  or  cooperating  with  the  Crown 
in  some  other  fashion. 


Is  the  preliminary  inquiry  to  be  a  full  dress  rehearsal 
with  duplication  of  court  time?  In  the  workshops 
that  discussed  this  subject,  some  saw  the  preliminary 
inquiry  as  an  unnecessary  step  that  causes  delay, 
inconvenience  to  witnesses  and  others,  and  as  a 
procedure  that  should  be  replaced  by  an  improved 
discovery  system.  Others  were  of  the  opinion  that 
the  preliminary  was  a  valuable  aid  in  preparing 
both  the  defence  and  the  Crown  case,  and  a  neces- 
sary vehicle  for  examination  and  cross-examination 
of  potential  witnesses 


de  retard  qui  revenaient  le  plus  souvent  dans  les  dis- 
cussions: insuffisance  des  ressources  allouées  au 
système  de  justice  pénale,  entraînant  par  contre-coup 
une  pénurie  d'installations  nécessaires,  de  juges,  de 
procureurs  du  ministère  public,  et  une  aide  juridique 
inadéquate;  manque  de  préparation  convenable  de  la 
part  du  ministère  public  et  de  la  défense;  tactiques 
dilatoires;  insuffisance  du  contrôle  judiciaire  des 
ajournements;  défauts  de  communication  de  la  preuve 
dès  les  premières  étapes  du  processus  pénal;  abus  du 
tarif  des  honoraires  juridiques  qui  encourage  les  avo- 
cats à  faire  traîner  les  choses;  utilisation  excessive  du 
processus  pénal;  procédure  archaïque;  habitudes  de 
travail  des  avocats;  mauvaise  gestion  de  l'expédition 
des  causes;  et  autres  problèmes  d'ordre  administratif. 
Nombreux  sont  ceux  qui  estiment  que  le  manque  de 
préparation  des  dossiers  de  la  part  de  la  police,  du 
ministère  public  et  de  la  défense  contribue  à  ces  retards 
et  a  un  effet  défavorable  sur  la  qualité  du  système. 
Il  faudrait  également,  a-t-on  fait  valoir,  que  la  police 
communique  rapidement  des  renseignements  complets 
au  ministère  public  en  vue  de  réduire  les  retards,  de 
faciliter  la  communication  de  la  preuve,  de  supprimer 
les  cas  douteux  et  d'améliorer  la  qualité  de  la  poursuite. 
La  qualité  des  services  de  poursuivant  a  été  sévère- 
ment critiquée,  même  par  des  représentants  du  minis- 
tère public,  selon  qui  le  service  du  ministère  public 
dans  plusieurs  ressorts  ont  des  ressources  insuffisantes 
en  personnel  qui,  de  plus,  sont  mal  rétribuées,  ce  qui 
occasionneraient  des  retards,  une  préparation  inadé- 
quate des  causes,  une  piètre  communication  avec  la 
défense  et  la  police,  et  un  taux  d'acquittements  qui  a 
fait  les  délices  des  avocats  de  la  défense. 
Une  opinion  prédominante  chez  la  police  et  les  avocats 
du  ministère  public  est  que  trop  d'ai^ocafs  ofe  la  défense 
mènent  leur  cause  comme  s'il  s'agissait  d'une  joute 
sportive:  ils  tirent  parti  de  chaque  faiblesse  dans  la 
preuve  du  ministère  public  tout  en  refusant  de  coopérer 
dans  la  plaidoirie,  dans  la  préparation  du  procès,  ou 
dans  la  réduction  des  questions  à  débattre. 
La  communication  de  la  preuve  est  le  sujet  qui  a  suscité 
le  plus  de  commentaires.  Une  nette  majorité  des  parti- 
cipants se  sont  prononcés  en  faveur  de  la  comniunica- 
tion,  sous  une  forme  ou  sous  une  autre,  de  la  preuve 
avant  le  procès,  non  seulement  au  bénéfice  du  prévenu 
mais  encore  à  l'avantage  éventuel  du  régime  de  justice 
pénale  dans  la  mesure  où  elle  favorise  te  choix,  dans 
les  meilleurs  délais,  du  plaidoyer,  où  elle  réduit  les 
retards,  incite  la  défense  à  une  coopération  accrut» 
et  simplifie  les  questions  a  trancner  au  procès. 
Il  va  de  soi  que  les  avocats  de  la  défense  sont  en  faveur 
de  droits  élargis  en  matière  de  communication  de  la 
preuve.  Beaucoup  d'entre  eux  ne  sont  nullement  dispo- 
sés à  faire  en  retour  une  concession,  soit  en  mettant 
en  place  un  système  favorisant  des  admissions  de  faits 
soit  en  supprimant  l'enquête  préliminaire. 
De  leurs  côtés,  de  nombreux  agents  de  police  et 
avocats  du  ministère  public  se  sont  opposés  à  une 
communication  plus  généralisée  de  la  preuve,  de  peur 
qu'elle  ne  fasse  pencher  la  balance  du  côté  du  prévenu. 
D'autres  ont  fait  valoir  qu'une  communication  généra- 
lisée de  la  preuve  ne  s'impose  que  si  la  défense  ac- 
cepte, en  contrepartie,  soit  de  divulguer  ses  preuves, 
soit  de  faire  des  admissions,  soit  de  coopérer,  d'une 
manière  ou  d'une  autre,  avec  le  ministère  public. 
L'enquête  préliminaire  doit-elle  être  une  répétition 
générale  faisant  double  emploi  avec  le  procès?  Dans 
les  ateliers  qui  en  ont  parlé,  certains  ont  vu  l'enquête 
préliminaire  comme  une  étape  non  nécessaire  qui 
occasionne  des  retards,  qui  cause  des  ennuis  aux 
témoins  et  à  d'autres,  et  comme  une  procédure  qui 
devrait  être  remplacée  par  un  système  amélioré  de 
communication  de  la  preuve.  D'autres  ont  été  d'avis 
que  l'enquête  préliminaire  constituait  une  aide  valabl» 
dans  la  préparation  de  la  cause  de  la  défense  et  dans» 
la  préparation  de  la  cause  du  ministère  public,  et  qu'eH» 
était  nécessaire  pour  interroger, et  contre-interroger 
des  témoins  susceptibles  de  témoigner  au  procès. 
On  s'est  entendu  de  façon  assez  générale  sur  la  néces- 
sité d'une  procédure  quelconq'ue  pouvant  faciliter  une 
préparation  rapide  en  vue  du  procès  et  encourager  de» 


There  was  fairly  general  agreement  that  some  proce- 
dure should  be  devised  to  facilitate  early  preparation 
for  trial  and  to  encourage  admissions  and  agree- 
ments that  would  limit  the  issues  at  trial.  Many 
believed  that  a  judicially  supervised  pre-trial  hearing 
was  the  proper  method  of  achieving  this.  There  was 
also  wide  support  for  the  pre-trial  determination  of 
collateral  issues. 


The  concept  of  the  pre-trial  hearing  was  opoosed  by 
others  on  the  grounds  that  it  might  oe  used  as  a 
means  of  forcing  disclosures  or  admissions  from  the 
defence  in  derogation  of  the  accused's  traditional 
rights  to  require  the  Crown  to  prove  its  case  and  to' 
remain  silent. 

Generally,  delegates  felt  the  time  was  not  ripe  for 
rigid  legislation  applied  uniformly  throughout  the 
country,  favouring  nonlegislative  solutions  in  relation 
to  discovery  based  either  on  local  rules  of  court 
voluntary  arrangements  between  Crown  and  defence 
or  on  other  voluntary  schemes. 

Many  aspects  of  the  proposals  in  the  discussion 
paper  were  criticized  on  the  grounds  that  they  wogid 
impose  a  rigid,  legislative  scheme,  and  concern 
was  also  expressed  that  some  of  the  proposals  might 
add  *.o  the  complexity  and  cost  of  the  pre-trial 
process. 

Only  one  resolution  was  adopted  —  that  pilot  dis- 
closure projects,  such  as  those  already  operating  in 
Ottawa  and  Montreal,  be  established,  carefully 
monitored,  and  scientifically  evaluated  for  a  year 
before  any  formal  legislation  was  seriously 
considered. 

A$  a  forum  for  the  frank  discussion  of  concerns, 
however,  the  conference  was  undoubtedly  a  success. 
Summing  up  what  had  transpired,  Law  Reform 
Commission  Chairman  Antonio  Lamer  congratulated 
the  delegates  on  their  willingness  to  discuss  their 
mutual  f)roblems,  something  that  would  have  been 
unheard  of  even  a  few  years  ago.  "Whatever  the 
format  of  the  changes  to  come,"  he  observed,  "I  feel 
It  will  work  because  people  are  committed  and  are 
••rnestly  searching  tor  solutions." 


admissions  et  ententes  qui  pourraient  limiter  les 
questions  à  débattre  au  procès.  Nombreux  sont  ceux 
qui  pensaient  qu'une  audition  préalable  au  procès 
surveillée  judiciairement,  était  ce  qu'il  fallait  instaurer 
Il  y  a  eu  également  un  appui  répandu  en  faveur  d'un 
règlement  des  questions  litigieuses  accessoires  préa- 
lablement au  procès. 


D'autres  se  sont  opposés  au  concept  de  l'audition 
préalable  au  procès  en  disant  qu'elle  pourrait  servir  de 
moyen  de  forcer  des  révélations  ou  admissions  chez 
la  défense  par  dérogation  aux  droits  traditionnels  qui 
permettent  à  l'accusé  de  garder  le  silence  et  d'exiger 
que  le  ministère  public  prouve  sa  thèse. 
Généralement,  les  délégués  ont  pensé  que  le  temps 
n'était  pas  venu  pour  une  législation  rigide  appliquée 
uniformément  dans  tout  le  pays,  se  prononçant  en 
faveur  des  solutions  extra-législatives  en  ce  qui  a  trait 
à  la  communication  de  la  preuve,  solutions  qui 
devraient  être  fondées  soit  sur  les  règles  de  cour  lo- 
cales, soit  sur  des  arrangements  à  l'amiable  entre  le 
ministère  public  et  la  défense,  soit  sur  d'autres  dispo- 
sitions prises  à  l'amiable. 

Plusieurs  aspects  des  propositions  contenues  dans  le 
document  de  travail  préparé  par  la  Commission  ont 
été  en  butte  aux  critiques  selon  lesquelles  ces  propo- 
sitions imposeraient  un  modèle  rigide  et  législatif; 
les  participants  se  sont  également  inquiétés  de  ce  que 
certaines  propositions  de  la  Commission  pourraient 
ajouter  à  la  complexité  et  au  coût  du  processus  pénal 
préalable  au  procès. 

Une  seule  résolution  a  été  adoptée  —  que  des  projets- 
pt4otes  de  communication  de  preuve,  tels  que  ceux 
qui  fonctionnent  déjà  à  Ottawa  et  Montréal,  soient 
établis,  soigneusement  suivis,  et  évalués  de  façon 
scientifique  pendant  une  année  avant  qu'on  ne  propose 
sérieusement  à  l'étude  un  projet  de  loi. 
En  tant  que  lieu  de  franche  discussion  de  préoccupa- 
tions communes,  cependant,  la  conférence  a  été  un 
•uccès  indiscutable.  Résumant  ce  qui  s'était  passé,  le 
président  de  la  Commission  de  réforme  du  droit, 
Antonio  Lamer,  a  félicité  les  délégués  d'avoir  voulu 
discuter  leurs  problèmes  communs,  chose  qui  aurait 
été  impensable  même  quelques  années  auparavant. 
«Quelle  que  soit  la  formule  des  changements  à  venir, 
•-t-ll  fait  remarquer,  je  crois  qu'ils  atteindront  leur  but 
parce  que  les  intéressés  sont  engagés  et  sont  sérieu- 
sement à  la  recherche  de  solutions.» 
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Court  Overhaul  Needed 


It  is  good  to  see  that  Justice 
Minister  Ronald  Basford  now 
recognizes  the  seriousness  of 
what  he  early  last  week  referred 
to  as  the  "mammoth  backlog" 
of  cases  before  the  courts.  He 
has  promised  to  make  changes 
without  eroding  the  traditional 
rights  of  the  accused  by 
restricting  their  rights  in  the 
matter  of  calhng  witness. 

He  was  speaking  in  Ottawa  at 
a  conference  sponsored  by  the 
^aw  Reform  Cnrnmissinn  of 
Canada— that  was  discussing 
proposals  that  would  provide  ac- 
cused persons  with  a  much  more 
comprehensive  summary  of  the 
evidence  against  them.  He  made 
three  important  points: 
•  In  England,  a  trial  must  begin 
within  90  days  of  commital  for 
trial;  in  the  United  States  a  trial 


must  begin  with  90  days  of  ac- 
cused first  appearing  in  court. 

•  Courts  in  Canada  are  jammed 
with  minor  criminals,  partly  as  a 
result  of  kgal  aid  available  to 
them  at  public  expense.  He  feels 
that  the  provinces  should  on  the 
one  hand  screen  such  cases  to 
make  sure  that  legal  aid 
facilities  are  not  being  abused 
and,  on  the  other,  should 
eliminate  unnecessary  charges 
and  charges  that  are  badly 
drawn  up. 

•  Appeal  courts,  instead  of 
limiting  their  scope  to  a  search 
for  errors  of  procedure  or 
decision,  have  been  "tinkering" 
with  sentences.  By  so  doing,  he 
said,  they  may  have  been  unwit- 
tingly encouraging  frivolous 
appeals. 

These   are   all   matters   that 
merit  further  investigation 
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LIST  OF  REFERENCE  LITERATURE  AND  CONFERENCE  DOCUMENTS 

Note  :  Conference  materials  to  which  reference  was  made  in 
this  report  and  which  are  listed  below  are  available  upon 
request,  subject  to  current  supplies,  from  the  Secretary, 
Law  Reform  Commission  of  Canada,  130  Albert  Street,  Ottawa, 
Ontario  KIA  0L6. 

All  transcripts  have  been  prepared  in  their  original 
English  or  French  version.  Transcripts  for  the  proceedings 
of  the  Specialized  Workshops  will  be  made  available,  upon 
request,  exclusively  to  attending  participants  of  those 
forums.  Secondary  dissemination  and/or  distribution  of  such 
transcripts,  however,  will  be  at  the  discretion  and  is  the 
responsibility  of  recipients. 


TRANSCRIPTS 


I .    Plenary  Sessions 

1.  What  is  Happening:   Pre-trial  Project  in  Canada 

-  March  23,  1977  (Discussion  following  presenta- 
tion by  panel  —  8  pages) 

2.  a)   Discussion  on  reports  from  Multi-Disciplinary 

Workshops,  Thursday,  March  24,  1977  — 
pages  1-27 

b)  Discussion  of  reports  from  Specialized  Work- 
shops -  Thursday,  March  24,  1977  --  pages  23  - 
110. 


II .  Multi-disciplinary  Workshops 
Wednesday,  March  23,  1977,  10:00  A.M. 

III.  Specialized  Workshops 

Thursday,  March  24,  1977,  9:00  A.M. 

IV.  Press  Conference 

Thursday,  March  24,  1977,  5:00  P.M. 
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OTHER  DOCUMENTS 


(a)  Working  Conference  -  Preparing  for  Trial/  a  working 
proposal  prepared  under  the  direction  of  Robert 
Francis,  Research  Consultant  with  the  Law  Reform 
Commission  of  Canada  (January,  1977). 

(b)  Working  Paper  No.  4,  Criminal  Procedure  -  Discovery, 
Law  Reform  Commission  of  Canada,  Information  Canada: 
June  1974. 

(c)  Study  Report  -  Discovery  in  Criminal  Cases,  Law 
Reform  Commission  of  Canada,  Information  Canada: 
October  1974. 

(d)  Working  Paper  No.  15,  Criminal  Procedu'-e  -  Control  of 
the  Process,  Law  Reform  Commission  of  Canada, 
Information  Canada:   February  1976, 

(e)  Discovery  in  Criminal  Cases:   Report  of  the 
Questionnaire  Survey,  a  Study  Paper  prepared  by  the 
Criminal  Procedure  Project,  Law  Reform  Commission  of 
Canada,  Information  Canada:   December  1974. 
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